
SMTN OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f
JOSEPH DI MAGGIO

For a Redeterminat ion of a Def ic iency or
a Revl-sion of a Determination or a Refund
of Unincorporated Business
Taxes under Art ic le (5) 23 of the
Tax Law i for the year (s):ga<**ttid)fi)

L969,  1970 & 1971-

State of New York
County of Albany

John Huhn

;ehe is an employee of the

age, and thaE on the I

Notice of Decision

, being duly sworn, deposee and saye that

Departnent of Taxatlon and Flnance, over 18 yeare of

day of September , L9 78, :Qhe senred the wlthln

by (certlfied) mail upon Joseph Di l{aggio

the petitloner ln the wlthtn proceedtng,

securely sealed postpald wrapper addreesed

AFFIDAVIT OF MAILING

(ryoexffiat*xg>sf}

enclosing a true copy thereof Ln a

folLows: 'Joseph Di lvlaggio
2845 Bellmore Avenue
Bel_J.more, New york lJ-ZlO

and by depositing same enclosed in a postpaLd properly addreseed wrapper in a

(post of f ice or off ic lal  depoeitory) under the excLusive care and custody of

the United States Postal  servlce withln the State of New York.

That deponent further says that the sald addressee is the (t€p!556665559b

xSlxillte) Petitloner hereln and that the address set forth on sald nrapper ts the

last knorsn address of the (lggcxmo**rer>qfxsei petltloner.

Sworn to before me thls

1 day of September ,  Lng.

by

a s

rA-3 (2/76)



SEATE OF NE}J YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH DI MAGGIO

For a Redeterminat ion of a Def ic lency or
a Revlsion of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under Art icle(n) 23 of the
Tax Lawifor the Year(s) ggx**3|Se)

L969,  L970 & 1971

State of New York
County of Albany

ilohn lluhn

>ohe is an employee of

age, and that on the

Notice of Decision

AFFIDAVIT OF MAILING

, being duly sworn, depoaes and says that

the Department of Taxation and Ftnance, over L8 years of

l- day of September , L9 78, IIre sented the wlthln

by (certified) mal1 upon Bertrand LeopJ-d,

of) the petltl.oner ln the wlthin proceedlng,

in a securely sealed postpald wrapper addresaed

PA

PA

(representatlve

by enclosing a true copy thereof

as fol lows: Bertrand Leopold,
L8 Joseph St.
New l\tde Park, I{Y

and by deposltlng same enclosed ln a poatpald properly addreseed wrapper in a

(post offlce or officlal deposl-tory) under the excluelve care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addresaee ls the (representatLve

of the) petitioner hereln and that the address set forth on eald nrapper la the

last known address of the (representative of the) petittoner.

Sworn

I

to

d a y

before me thls

of September

(2176)

, L97&



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

srATL oF NEW YoRK
STATE TAX COMlyllSSlON
TAX APPEALS BUREAU

ALBANY, NEW YORK T2227

fryrtnbrr L l0?8

&mfL H, lhfiSfo
l${i lrllmsr lrom
lr$.mrrr *rrr er|t 11?10

lhlr tlr. Dl, fsr$to I

Please take notice ̂ of the .dfOLrlOn. .
of the State Tax Commission encloSed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionl3) l11 of the Tax Law, any
proceeding in court to reviEw an-iiiirerse decision by the State Tax
commission can only be instituted under Article 78 of the civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within | *n[&l
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
aclordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

I'cerely,
,i /

TA-r . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petit ion

of

.fOSEPH DI MAGGIO

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1969,  1970 and L97L.

DECISION

Petit ioner, Joseph Di Maggio, 2945 Belrmore Avenue, Bellmore,

New York 1171-0, f i led a petit ion for redetermination of a deficiency

or for refund of unincorporated business tax under Art icle 23 of

the Tax Law for  the years 1969,  1970 and L97L (n i le  l to .  oo2lo) .

A formal hearing was hetd before Edward L. Johnson, Hearing

off icer, at the off ices of the state Tax commission, Trro world

Trade center, New York, New york, orr Jury 13, L977 at 9:15 A.M.

Petit ioner apPeared by Bertrand Leopold, PubIic Accountant. l lhe

rncome Tax Bureau appeared by peter crotty, Esq. (Aliza schwadron,

Esq . ,  o f  counse l )

ISSUE

Whether the income derived from petit ioner's activit ies as

a sales representative was income earned as an employee, or whether

it was income earned as an independent contractor and thus subject

to  unincorporated business tax.
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FINDINGS OF FACT

1. Petit ioner, Joseph Di Maggio, f i led personal income tax

returns for  the years 1969,  1970 and Lg7L,  but  d id  not  f i le  un in-

corporated business tax returns for said years.

2. On November 7, L973, the fncome Tax Bureau issued a

statement of Audit changes against petit ioner, Joseph Di Maggio,

imposing unincorporated business tax on income received by him

from his  act iv i t ies as a sa lesman dur ing the years L969,  1970 and

L97L.  Accord ingly ,  the rncome Tax Bureau issued a Not ice of

Def ic iency against  h im on March 25,  1974 in  the amount  of  92,546.44,

p lus  i n te res t  o f  $443 .37 ,  f o r  a  to ta l  due  o f  $2 ,989 .81 .

3.  Dur ing the years in  issue,  pet i t ioner  was a sa lesman of

men ' s  and  boys ' pan t s  as  we l l  as  g i r l s 'wea r  f o r  two  una f f i l i a t ed

firms, Trif ine Trouser company (a division or subsidiary of N & M

Kneepants Company) and Sharon Jay Togs, respectively. Ttre products

of each f irm were noncompetit ive. His sales terri tory for both

firms was l imited to New york city and westchester county.

4. At the t ime it  employed the petit ioner, Trif ine Trouser

Company ("Trif ine") placed the fol lowing condit ions on his employ-

ment :

that petit ioner was required to devote eighty percent

of his working day to Trif ine,

1 )
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2) that petit ioner was prohibited from representing more

than two pr inc ipa ls  s imul taneously ,  and

3)  that  Tr i f ine would become pet i t ioner 's  so le pr inc ipa l

once h is  earn ings f rom said f i rm substant ia l ly  increased.

Sharon .Tay Togs did not object to these condit ions and

accepted the fact that petit ioner would endeavor to sel l  the

various products of both principals to the same customers.

5.  Pet i t ioner  was paid by h is  pr inc ipa ls  on a s t ra ight  l ine

commission basis, orr orders accepted and shipped by them. He alone

was a lso l iab le for  cover ing a l l  expenses which he incurred.  How-

ever ,  he was par t ia l ly  re imbursed by Tr i f ine for  h is  expenses in

the fo l lowing manner :  one percent  o f  pet i t ioner 's  commiss ions

were set  as ide to  cover  h is  overa l l  bus iness expenses;  he was a lso

paid nominal amounts to help pay for expenses attr ibutable to

Tr i f ine 's  t rade shows,  for  which h is  at tendance and ass is tance

were requi red.

6.  Our ing the years in  issue,  pet i t ioner 's  propor t ionate

annual gross commission income attr ibutable to Trif ine increased

by approximately twelve percent annually, while his proport ionate

annual gross commission income attr ibutable to Sharon Jay Togs

decreased by approximately twelve percent annuallyr ds shown by

the fo l lowing tab le:
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ANNUAL GROSS COMMISSION INCOI{E

Companv

Tr i f i ne

(as a percentage)

Sharon ,Jay Togs

(as a percentage)

Tota ls

Proport ion
(Trif  ine,/Sharon Jay Togs)

1969

$2L ,604  . 39

63 .  3

$L2 ,542 . t 4

36 .7

$34 ,L45 .53

5 :3

1970

$28 ,742 .62

76 .O

$  9 ,077 .08

24 .O

s37 ,319 .70

6 :2

I97 1

$33 ,065 .57

87 .5

$  4 ,7LO.25

L2 .5

$37  , 775 .82

7z I

7. Neither f irm withheld Federal or New York State income

taxes or social security taxes, nor did they cover him for work-

menrs compensat ion,  d isabi l i ty ,  o t  unemployment  insurance.  Nei ther

of  sa id f i rms prov ide pet i t ioner  wi th  f r inge benef i ts  such as a

pension,  group l i fe  insurance,  or  prof i t  shar ing.  He d id not

receive vacation pay. At least one of the f irms had a group health

insurance p lan which covered pet i t ioner ,  but  a t  pet i t ioner 's  expense.

Pet i t ioner  d id  not  have a Keogh p lan.

8.  On h is  L969 Federa l  Schedule "C" ,  pet i t ioner  deducted

bus iness  expenses  o f  $LO,443 .32 ,  wh ich  i nc luded  $1 ,296 .00  fo r

deprec iat ion and $27O.72 for  purchases of  samples d i rect ly  f rom

t r i f i ne .  Fo r  L97O he  deduc ted  bus iness  expenses  o f  911 ,369 .31 ,

wh ich  i nc luded  $1 ,296 .00  fo r  dep rec ia t i on ,  $400 .00  fo r  bus iness

rent  for  the of f ice in  h is  home and $395.17 for  samples.  S imi lar ly ,
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fo r  L97L ,  pe t i t i one r  deduc ted  bus iness  expenses  o f  $11 ,889 .16 ,

wh ich  i nc luded  $L ,296 .OO fo r  dep rec ia t i on ,  9400 .00  fo r  bus iness

rent  for  the of f ice in  h is  home and $922.OO for  samples.  Fur ther-

more,  pet i t ioner  occasional ly  h i red ass is tants  to  help h im run

shows he was required to attend and to assist him on behalf of

T r i f i ne .

9.  Pet i t ioner  was requi red to  at tend Tr i f ine 's  weekly  sa les

meet ings in  order  to  receive sa les pro ject ions for  the week,

information as to which merchandise l ines were being added or

withdrawn, which merchandise l ines Trif ine was "stuck with" (and

for  which.sa les quotas were ass igned)  and inst ruct ions on how to

display samples. He was required to come into the warehouse during

the busy season in order to help ship out orders. He was required

to go and co l lect  monies f rom past  due accounts.  The pet i t ioner

was also required to wait on customers other than his o\^rn in

Trif ine's showroom when there were too many customers in the show-

room. He was not paid for wait ing on these accounts. I lowever, he

was also e><pected to bring in addit ional accounts in the course of

the year .

IO.  I t  was wi th in  the power of  Tr i f ine 's  owner ,  Max Fink le,

to  set  pr ices for  the merchandise so ld by i ts  sa les representat ives,

to  approve or  re ject  sa les made by i ts  sa les representat ives and

to resolve customer compla ints .
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11. Neither Trif ine nor Sharon Jay Togs exercised any substan-

t ia l  superv is ion or  contro l  over  h is  sa les act iv i t ies or  techniques,

or  over  the t ime he devoted to  saIes.

CONCLUSIONS OF LAW

A. l lhat the income received by petit ioner, Joseph Oi Maggio,

from the f irms he represented during L969, 1970 and L97L constituted

income f rom his  regular  bus iness of  se l l ing men's  and boys '  pants

and gir ls'  wear and not compensation as an employee exempt from

the imposit ion of unincorporated business tax, in accordance with

the meaning and intent of section 703 (b) of the Tax Law.

B. that the aforementioned activit ies of petit ioner, Joseph

Di Maggio, during L969, 1970 and L97L constituted the carrying on

of an unincorporated business; thus, his income derived therefrom

was subject to unincorporated business tax in accordance with the

meaning and intent of section 703 of the Tax Law.
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C. That the petit ion of Joseph Di Maggio is denied and

the Notice of Deficiency issued on March 25, L974 (with respect

to  the years 1969 to L97L,  inc lus ive)  is  susta ined,  together

with such addit ional interest as may be lawful ly due.

DATED: Albany, New York

September I,  L978

COMMISSION

COMMISSIONER

COMMISSIONER


