
STATE OF. NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

BEN.]AI\4IN DICKERT
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (x )  23 of  the

AFFIDAVIT OF MAILING

by

A S

Tax_ Law for the Year(s) olr<Xco0crb(x)
L 9 6 9 ,  L 9 7 O  a n d  1 9 2 1 .

State of New York
County of Albany

,John Huhn , being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Flnance, over 1-8 years of

age, and that on the 17th day of February ,  19 79, the served Lhe within

Notice of Decision by (cerr i f ied) mai l  upon Benjamin Dickert

(t€trfitlreotlxt{g<:.f) the petitioner in the within proceeding,

encLosing a true copy thereof in a securely sealed postpaid \,rrapper addressed

fol lows: Mr. Benjamin Dickert
L23O Avenue y
Brook1yn, New york 11235

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ra te  o f  New york .

That deponent further says that the said addressee is the 6rcDmc*ngafidtm

u*>cXuc) pet i t ioner herein and that the address set forth on said r i l rapper is the

last known address of the (te#se$erxgxlrao<lrtoittg) petitioner.

Sworn to before me this

tTth day of February

rA-3 (2116)

,  rg7&



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on  r

o f

BENJAT\4IN DICKERT

For  a  Rede te rm ina t i on  o f  a  De f l c i ency  o r
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of the
Tax Law for the Year(s) o@<I!ffitod(lr)
L969 ,  1970  and  L97L .

State of New York
County of Albany

John Huhn

rhe is  an employee of

age,  and that  on the

Not ice of  Decis ion

AFFIDAVIT OF I"IAILING

rhe Deparrmenr'"I::"I:: "". ;;",":.,"."::'i";."::':,

17th day of February r  19 tg,  1;he served Ehe within

by (cert i f ied) mai l  upon Alvin I .  Goidel

the pet i t ioner in the within proceeding,

securely sealed postpaid wrapper addressed

E s q .
H e l f e n s t e i n ,  P . C .

(representat ive of)

by enclosing a true copy thereof in a

as  fo l lows:  A lv in  I .  Go ide l ,
Go ide l ,  Co ide l  a
L27 John Street
New York, New York 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(Post off ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal-  Service within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet l t ioner.

before me thls

o1 February ,  L978 .

rA-3 (2/76)



J A M E S  H ,  T U L L Y  J R . ,  P R E 5 I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

rffsdry ltf l9?f

tf* fffitr3Ln gtr*frt
l*f$ lumsr T
frc€hlyar Id Yort llltt

hr ilr. Sifrrf,tr

Please take notice qf the Sffit|ff,
of the State Tax Commisslon gnclosed herewith.

You have now eihausted your right of review at the administrative
level. Pursuant to section(l) ?m of the Tax Law, any
proceeding in ,court to revieW an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mi;fl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York t2227. Said inquir ies wil l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

Sincerely,

TA-r .r2 (6/7 7)



STATE OF NEW YORK

STATE TA>( COMMISSION

In the Matter of the Petit ion

o f

BENJAIVIIN DICKERT

for  Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the  Years  1969 ,  1970  and  1971 .

DECIS ION

Pet i t ioner ,  Benjamin Dicker t ,  res id ing at  L23O Avenue Y,

Brook1yn,  New York LL235,  f i led a pet i t ion for  redeterminat ion

of  a  def ic iency or  for  re fund of  un incorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years 1969,  L97O and 1971

(F i l e  No .  LO797 )  .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two

Wor ld Trade Center ,  New York,  New York,  on May 24,  L977 at  9 :15 A.M.

The petit ioner appeared by Alvin I.  coidel, Ese. The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  (Francis  Cosgrove,  Esq. ,

o f  counse l ) .

ISSUE

V'lhether the income received by petit ioner from his activit ies

as a sa les representat ive dur ing the years 1959,  1970 and L97I ,

was subject  to  unincorporated business tax.



^ q

FINDINGS OF FACT

1.  Pet i t ioner ,  Benjamin Dicker t ,  and h is  wi fe  t imely  f i led

New York State resident income tax returns for the years L969,

1970 and L97L.  He d id not  f i le  un incorporated business tax

returns for  sa id years.

2. On December 22, L975, the Income Tax Bureau issued a

Notice of Deficiency against petit ioner, imposing unincorporated

business tax upon the income received by him on the grounds that

h is  se l l ing act iv i t ies dur ing the years 1969,  I97O and 1971 con-

sti tuted the carrying on of an unincorporated business.

3.  Pet i t ioner ,  Benjamin Dicker t ,  was a furn i ture sa les

representat ive of  Braxton Cu11er ,  Inc.  dur ing the years 1969,  L97O

and L97L. He did not represent any other f irm during the aforesaid

yea rs .

4.  Pet i t ioner  was paid on a commiss ion basis .  Braxton

Cul ler ,  Inc.  d id  not  deduct  Eedera l  and state wi thhold ing taxes

or social security taxes from his commission income. He was not

reimbursed for expenses incurred in connection with his sel l ing

ac t i v i t i es .

5.  Pet i t ioner  was requi red to  devote h is  fu l l  t ime and ef for t

to sel l ing merchandise for Braxton Culler, Inc. He was required to

at tend per iod ic  t rade shows,  to  submit  per iod ic  repor ts ,  and to



3 -

rest r ic t  h is  sa les ef for ts  to  a speci f ic  ter r i tory .  In  addi t ion,

he was g iven sa les quotas and was requi red to  seI I  a t  the f i rm's

showroom once a week.

6. The f irm that the petit ioner represented during the years

1969,  1970 and L97L determined a l l  po l ic ies of  sa les regard ing

pr ices,  credi t  terms and sh ipping dates.

CONCLUSIONS OF LAW

A. That  Braxton Cul ler ,  Inc.  exerc ised suf f ic ient  d i rect ion

and contro l  over  pet i t ionerrs  se l l ing act iv i t ies dur ing the years

1969, 1970 and L97L to create an employer-employee relationship,

within the meaning and intent of section 703 (b) of the Tax Law.

Therefore, the income which petit ioner derived from his sel l ing

act iv i t ies dur ing sa id years is  not  subject  to  unincorporated

business tax.

B. l lkrat the petit ion of Benjamin Dickert is granted and the

Not ice of  oef ic iency issued on December 22,  L975 in  the sum of

$2 ,796 .48  i s  cance l l ed .

DATED: Albany, New York

February  17 ,  L978

COMMISSIONER


