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STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

HENRI D. artd DENISE F. DAUMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of .Unineozporated Business
Taxes under Arr ic le(f , )  27

AFFIDAVIT OF IIfAIIING

of the
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State of New York
County of Albany

John Huhn , being duLy sworn, deposes and says that

the is an employee of the Department of Taxat ion and Finance, over 1-8 years of

age, and that on the l l th.day of t r 'ebruary ,  LTTB r)Gtre served the within

Notice of Decision by (cert i f ied) maiL upon Henri  D. & Denise F.

@ Ehe pet i t ioner tn the within proceeding,

enclosing a true copy thereof in a securely seaLed postpaid l rrapper addressed

follows: Henri D. & Denise F. Dauman
1J6 East /6th Street
New York, New York 1OO21

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the united states Postal  service within the state of New york.

That deponent, furrher says rhat rhe said addressee is rhe oHgpeeDemOqUUE(

)O6OEhgl pet i t ioner herein and that the address ser forth on said wrapper is the

last known address of the f f i ) t$$ pet i t ioner.
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STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEAI-s BI.'REAU
ALBANY, NEW YORK 12227
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Please take notice of the fffil*fm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectior{$) ?t* of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within f lmfia
frorn the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accotdance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New
Taxat ion and Finance, Albany, New York
referred to the proper authority for reply.

ffi

Taxing Bureau's Representative

York State Department of
L2227. Said inquir ies wi l l  be
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HENRI D. and DENISE F. DAIIMAN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for the Years 1969 and L970.

DECISION

Peti t ioners, Henri  D. and Denise F. Datrnan, L36 East 76th Street,  New York,

New York 10021, filed a petition for redetermination of a deficiency or for

refund of unincorporated business tax under Article 23 of the Tax Law for the

years  1969 and 1970 (F i le  No.  13139) .

A sma1l claims hearing was held before Joseph Chyrywaty, Hearing Officer,

at the offices of the State Tax Corunission, Two Worl-d Trade Center, New York,

New York, on March 29, L977 at 1:l-5 P.M. Petitioner Henri D. Dauman appeared

pri se and by accountant, Mark Sanders. The Income Tax Bureau appeared by

Peter Crotty,  Esq. (Francis Cosgrove, of counsel) .

ISSI'ES

I. Whether petitioner Henri D. Daumants activities as a photo-journalist

duri-ng the years 1969 and 1970 constituted the practice of a profession within

the meaning of section 703(c) of the Tax Law.

II. Whether the income received by petitioner Henri D. Dar:man from Cinergy

Corp. was subject to unincorporated busj-ness tax.



III. Whether
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petitioner Henri D. Dauman had reasonable

State unincorporated business tax returns

cause for his failure

for the years 1969 and

FINDINGS OF FACT

1. On March 31, L975, the Income Tax Bureau issued a Notice of Deficiency

against petitioners, Henri D. and Denise F. Dauman, imposing unincorporated business

tax on the income received by Henri D. Dauman from his activities as a photo-

journalist for the years L969 and L970.

2. During the year 1969 and until Ju1-y of 1970, the petitioner Henri D. Dauman

worked as a free-lance photo-journalist. During July of L970, petitj.oner Henri D.

Dauman and three other principals formed Cinergy Corp. He became a ful1-time'

salaried employee of Cinergy Corp. on July 1, L970, For the remainder of 1-970r he

worked exclusively for that corporation. He received a salary of $1-31000.00 fron

Cinergy Corp. during Lg7O. Petitioner Denise Dauman h/as not employed during 1-969

and 1970.

3. Petitioner Henri D. Daurnan has been a photognapher since the early 1950rs.

He worked as a photographer for several newspapers during the l-950ts and early l-960ts.

Upon his subsequent attainment of recognition in the fiel-d of photography' he worked

as a free-lance photographer. Petitioner has no formal education as a photo-

journal ist .  Rather,  he was self- taught.  His act iv i t ies as a photo- journal ist

during 1969 and 1-970 (unti1 he became an employee of Cinergy Corp.) included cover

photography for magazines such as Newsweek, Time, Life and Fortune. He also

created photo essays on various celebrit,ies and personalities.
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4. During the years j-n issue, petitioner Henri D. Dauman was a member of the

American Society of lvlggazine Photographers. He has received nr:merous awards for

his photography.

5. Petitioner Henri D. Daumants accountants for the years 1969 and 1970 advised

hin that he was not required to fil-e New York State unincorporated business tax

returns for said vears.

CONCLUSIONS OF LAW

A. That the Statement of Audit Changes and Notice of Deficiency dated Mareh 31,

L975, should not have been issued against petitioner Denise F. Dauman.

B. That the activities of petitioner Henri D. Dar:man as a photo-journalist

dur ing the years 1969 and L97O, did not const i tute the pract ice of a profession

exempt from the imposition of unincorporated business tax within the meaning and

intent of sect ion 703(c) of the Tax Law.

C. That the income received by the petitioner Henri D. Dar:nan during the

year L970 from Cinergy Corp. in the sum of $l-3r000.00, const i tuted compensat ion

as an employee exempt from the impositi-on of unincorporated business tax in

accordance with the meaning and intent of section 703(b) of the Tax Law.

D. That the activities of petitioner Henri D. Dauman during 1959 and through

June 30, L970, at which time he discontinued his business and became an employee,

constituted the carrying on of an unincorporated business, and that the income

derived therefrom was subject to the unincorporated business tax wj-thin the

meaning and intent of section 703 of the Tax Law.

E. That petitioner Henri D. Dar:man had reasonable cause for his failure to

file New York State unincorporated business tax returns for the years L969 and
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L97O, therefore, the penal- ty assessed pursuant to sect ion 685(a)(1) and 685(a)(2)

of the Tax Law is waived.

F. That the petition of Henri D. and Denise F. Dauman is granted to the

extent of cancel-l-ing the Notice of Deficiency dated March 3L, L975, as against

petitioner Denise F. Dauman, and of cancelling the penal-ties imposed pursuant to

sect ion 685(a)(1) and 685(a)(2) of the Tax Law; that the net income before salary

credit  for the year 1-970 be reduced from $26,256.99 to $L3,256.99; that the ex-

emption for the year L97O be nodified to refl-ect the short tax year of January 1,

l-970 through June 30, L970, and that the recomputed unincorporated business tax

deficiency shal-l be due, together with such interest as may be lawfully owing.

The Income Tax Bureau is hereby directed to accordingly nodify the Notice of

Deficiency issued March 31, L975 arrd that, except as so granted, the petitlon is

in  a l l  o ther  respects denied.

DATED: Albany, New York

February 1/, 19?8

STATE TAX COMMISSION
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\A^^!11. lc,,t{r^"-
COMMISSIONER

COMMISSIONER


