
STATE OF NEI^T YORK
STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

E. PARKER COI.BORN
For a Redeterminat ion of a Def ic lency or
a Revision of a DeterminatLon or a Refund
of Unincorporated Business
Taxes under Art ic le@ 

"3

AFFIDAVIT OF MAILING

of the
Tax Lawlfor the Year(s) endC*ffi
1969 throuB'h I974-

State of New York
County of Albany

John Huhn , belng duly sworn, deposes and says that

rhe ie an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 2Oth day of September ,  L9?8, rhe served the wlthln

Notice of Decision by (certlfied) maiL upon E. Parker CoJ-born

@ the petltioner ln the within proceedlngt

by enclosing a true copy thereof Ln a eecurely sealed postpald wrapper addreesed

as foLlows: E. Parker Colborn
#t Acac:.a Villa
Delray Dunes
Boynton Beach, Florida 33416

and by deposltlng same enclosed in a postpald properly addressed

(post off ice or off ic lal  deposltory) under the excluslve care and

the Unlted States Postal  Service wlthin the State of New York.

That deponent further says that the said addreaaee ls the (*efte*-*#ec

gfxs1} petitloner herein and that the address set forth on sald \rrapper lE the

last knom address of the (@petLtLoner.

Sworn to before me this

2Oth day of September , L9 ?8

wrapper ln a

cuetody of

rA-3 (2/76)



STATE OF NEI{ YORK
STATE TN( COMMISSION

In the Matter of the Pet l t ion

o f

E. PARIGR COLBORN

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnation or a Refund
of Unincorporated Business
Taxes under Art ic le @ ZZ

AFFIDAVIT OT MAILING

of the
Tax Lawqfor the Year(s) efo*e***C***
1q6q throuEh 1o24.

State of New York
County of Albany

She is an empl.oyee of

age, and that on the

Notice of Decision

John Huhn , belng duly sworn, deposes and says that

the Department of Taxatlon and Finance, over 18 years of

2Othday ofSeptember ,  L978 r:ghe served the wlthin

by (certlfied) mail upon Joseph H. Murphy

of) the petitioner ln the wlthln proceedlng,

tn a securety sealed postpald wrapper addreeeed

(representative

by encLosing a true copy thereof

as follows: Joseph H. Murphy
lrtOO Mony P1.aza
Syracuse, New York LJ2O2

and by deposltlng same enclosed in a postpald properly addreseed wrapper Ln a

(post office or offl.clal deposltory) under the exclusive care and cuetody of

the Unlted States Postal Servlce withtn the State of New York.

That deponent further says that the sald addresaee le the (repreeentatlve

of the) petitioner herein and that the address set forth on sald ltraPPer ls the

l-ast knorrn address of the (representative of the) petl.tloner.

Sworn to before me thls

2Oth dsy s6 September ,  L9?&

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Septenher 80, 1978

Xr. I. hrlrtr Gotbonr
#3 noacle V5.t,fE
Delray !-\ines
t,.,;rntt'n Seao!'r, fil-rrl.da 734y6

Der_,r lk,. gcl:,-.rn:

Please take notice of the Deeis:lc'n
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(I) 77"?. of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced iq the Supreme
Court of  the State of New York, Albany County, within I  nont l  s

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cerely,

iloeeph
,:Searlng txlildner

Petitionerts Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  pe t i t i ons  :

o f

E. PARKER COLBORN DECISION

for  Redeterminat ion of  Def ic ienc ies or  ;
for Refund of Unincorporated Brrsiness Tax
under  Ar t ic le  23 of  the Tax Law for  the 3
Years L969 through L974.

:

Pet i t ioner ,  E.  Parker  Col -born,  #3 Acacia ViLLa,  DeLray Dunes,

Boynton Beach,  F lor ida 33436,  f i led pet i t ions for  redeterminat ion

of  def ic ienc ies or  for  re fund of  un incorporated bus ' iness tax under

Ar t ic l -e  23 of  the Tax Law for  the years L969 through 1974 (F i le  Nos.

L3124  and  15152 ) .

A smal-l- cl-aims hearing was hel-d before Harry Huebsch, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  333 East  Washington

st reet ,  syracuse,  New York,  o f i  JuLy 26,  L977 at  10:45 A.M.  Pet i t ioner

appeared by rfoseph H. Murphy, Esg. The Income Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esg .  ( t r ' r anc i s  Cosgrove ,  Esq . ,  o f  counse l ) .

ISSUE

Vilhether commissions received by petit ioner which were derived

from the sa le of  l i fe  insurance pol ic ies as a so l - ic i t ing agent  for

Northwestern MutuaL Life Insurance Company during the years 1969 through

L974,  were subject  to  unincorporated business tax.
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FIIIDINGS OF FACT

t .  Pet i t ioner ,  E.  Parker  Colborn,  t imely  f i led New York State

unincorporated business tax returns for the years L969 through

L974, in which he reported income derived from his operation of a

general agency for Northwestern Mutual Life Insurance Company

(here inaf ter  "Nor thwestern") .  He d id not  repor t  commiss ion income

der ived f rom his  act iv i t ies as a so l ic i t ing l i fe  insurance agent

for Northwestern.

2.  The Income Tax Bureau contended that  pet i t ioner 's  se l l ing

act iv i t ies were an in tegra l -  par t  o f  h is  bus iness act iv i t ies and that

the income derived therefrom was subject to unincorporated business

tax.  Accord ingly ,  i t  issued a Not ice of  Def ic iency on March 31,  L975

for  the years 1969,  1970 and L97]-  in  the amount  of  $5,097.59 in

unincorporated business tax,  p1-us $Lr203.90 in  in terest  for  a  to ta l

due  o f  $6 ,301 .49 .  I t  a l so  i ssued  a  No t i ce  o f  De f i c i ency  on  March  29 ,

L976 for  the years L972,  1973 and 1974 in  the amount  of  $4,033.92 in

unincorporated business tax, plus appl- icable interest, regarding which

an error  in  addi t ion was made.

3. In L954 petit ioner took over operation of the general agency

of Northwestern in Syracuse, New York, when the former general agent

ret i red.  He a lso cont inued to se l l  insurance in  the capaci ty  of

so l ic i t ing agent  for  Nor thwestern.
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4. As general- agent for Northwesternr petit ioner managed

the of f ice and recru i ted,  t ra ined and superv ised approx imate ly .

30 so l ic i t ing or  speciaL agents.  He received overr id ing commis-

s ions on sa les made by the agents under  h is  superv is ion.  Pet i t ioner

conceded that  these act iv i t ies const i tu ted the carry ing on of  an

unincorporated bus iness .

5 .  As a so l ic i t ing agent  for  Nor thwesternr  pet i t ioner  so ld

insurance under the control and supervision of the regional director

of agencies. He received a separate commission statement from

Northwestern which reflected onJ-y that income derived from his

act iv i t ies as so l ic i t ing agent .  He \4ras furn ished of f ice space,  as

wel-l  as telephone and secretarial services by the general- agency. He

was perlnitted to se1l insurance for other companies only after f irst

offering contracts to Northwestern. He was required to meet com-

pany standards and to  at tend sa les meet ings.  As a so l - ic i t ing agent ,

pet i t ioner  par t ic ipated in  Nor thwestern 's  hospi ta l izat ion and ret i re-

ment pIans. Neither income nor social- security taxes were withheld

from his compensation. Petit ioner conceded that his commission income

from principal-s other than Northwestern was subject to unincorporated

bus iness  tax .

6.  There was no cJ-ear  d iv is ion of  pet i t ioner 's  t ime between

the genera l  agency and h is  act iv i t ies as a so l ic i t ing agent .  The
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commissions earned as a sol icit ing agent f lowed through the

general agency and as general agent, petit ioner earned overrides

on said commiss ion i .ncome.  Pet i t ioner  carr ied on h is  act iv i t ies

as general agent and solicit ing agent at the same time and from

the same locat ion.

7. Petit ioner t imely f i led an amended New York State unincor-

porated business tax return requesting a refund for the year L974

which reflected a business interest expense that he fai l-ed to claim

on h is  or ig ina l  re turn of  $3,4OO.92.  A corresponding refund c la im

fi led with the Internal Revenue Service was accepted and the Federal-

re fund was received.

CONCLUSIONS OF I.AW

A. That  the act iv i t ies of  pet i t ioner ,  E.  Parker  Co1born,  as

a so l ic i t ing agent  dur ing the years 1969 through L974,  were so

integrated and interrelated with his general- agency business as to

const i tu te par t  o f  sa id bus iness,  and that  a l l  income der ived f rom

services performed by him as a sol- icit ing agent of Northwestern

Mutual Life Insurance Company was subject to unincorporated business

tax in  accordance wi th  the meaning and in tent  o f  sect ion 703 of  the

Tax Law.  Pet i t ion of  , fohn P.  Propis ,  Decis ion of  State Tax Commiss ion,

March 8,  Lg74.  pet i t ion of  UarofA Smit t r ,  Decis ion of  State Tax

Commiss ion,  Apr i l  L2,  L971.
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B. That the income from business for the year L974 is

reduced by $3,4OO.92 to ref lect  the uncla imed business expense,

and that  the addi t ionaL unincorporated business tax due is

reduced  f rom $1 ,371 .84  to  $1 ,L92 .L2  fo r  sa id  yea r .  The  Income

Tax Bureau is hereby directed to accordingly modify the Notice

of  Def ic iency issued March 29,  L976 and to determine the proper

in terest  due f rom pet i t ioner .

C.  That  the pet i t ion of  E.  Parker  Col -born f i led for  the years

L969,  L970 and L97L is  denied;  that  the pet i t ion f i led by h im for

1972,  L973 and 1974 is  granted to  the extent  ind icated in  Conclus ion

of  Law r rBrr  and that ,  except  as so granted,  the pet i t ion is  in  a l l

o ther  respects  denied.

DATED: Albany, New York

September 20, L978

STATE TAX COMMISSION

l(-r*'.*
SSIONER

COMMTSSIONER


