
STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

.JOSEPH CAIIILL
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art ic le (s) 23 of the
Tax Law, for the Year(s):oocXxunodG)
1 9 6 1  a n d  1 9 6 2 .

State of New York
counry of Albany

John Huhn , being duly sworn, deposes and says that

rftre is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 31st day of March ,  L978, t t te served the within

Notice of Decision by (cert i f ied) maiL upon Joseph Cahi l l

(rcgxxelroax*E<xf) the petitioner in the within proceedlng'

by enclosing a true copy thereof Ln a securely sealed postpaid wrapper addressed

as fol lows: Mr. i loseph Cahi l l
156 sasJ 52nd Street
New York, New York lOO22

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servtce within the State of New York.

That deponent further says that the said addressee is the (rxpoenkilbdx8

E*:ohE) pet i t ioner herein and that the address set forth on said r i l rapper is the

last known address of the {ocefxmmkxXirre<gfuek) petitioner.

Sworn to before me this

31s t  day  o f  March

(2 /76 )

,  tgTB



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX'.COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

t|*dr !L 1S?O

l$. ,ifsrrnh erlril'l
1s6 rr:C tlnd Btnrt
Itr Torhr Sct f{rrlr t00lt

Drar l{r. Gahlllr

Please take notice of the DtCIStfr
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(l) 7rl of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the pivil

Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within a fml$f
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner. and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authoiity for reply.

ffi*n
Taxing Bureau's Representative

oorolltrl Wrty
Earrl$r Dtrnl,n r

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH CAHILL

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for the Years 1961 and 1962.

DECISION

Peti t ioner,  Joseph Cahi11, resid. ing at,  156 East l2nd Street,  New York, New

York 1OO22,, filed a petition for redetermination of deficiency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years 1961 arrd

i96z Grre No. oi4z?).

A small claims hearing was held before Philip Mercurio, Hearing Officer, at

the offices of the State Tax Commission, f\ro World Trade Center, New York, New

York, on June fo 1977 at,1:1) P.M. The pet i t ioner appeared pro se. TLre Income

Tax Bureau appeared by Peter Crotty,  Esq. (Louis Senft ,  Esq.,  of  counsel) .

ISSUES

I. Whether the activities of petitioner during the years 1961 and, 1962

constituted the carying on of an unincorporated business.

II. Whether peti-tj-oner had reasonable cause for failing to file New York

State unincorporated business tax returns for the years 1961 and. 1962.
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FINDINGS OF FACT

1. Pet i t ioner.  Josenh Cahi l1.  f i led New York State resident income tax returns

fnn iho lraers 1a61 and 1962. He did not file New York State unincorporated business

tax returns for said years.

2. On November 22, 1965, the Income Tax Bureau issued a Not ice of Def ic iency

against petitioner, Joseph Cahill, on the ground.s that his activities as a

photographerfs representative constituted the carrying on of an unincorporated

business. I t  also imposed penalt ies in accordance with sect ion 68SG) of the Tax

Law for sai-d years.

3. Petitioner was a photographerrs representative duri-ng the years 1961 arrd 1962

and represented principally rtfashiontr or rrartisticrt photographers. He sold their work

to advert is ing agencies or direct ly to magazines, for which he received commissions.

During the years 1961 and, 1962, petitioner never represented more than one principal

i n  q n r r  n n p  f i m a-- . . . -  per]-oo.

4. During the years 1)61 and 1962, the principals which petitioner represented

did. not withhold Federal- and New York State income taxes or social security taxes

from the cornmissions paid to him. He was free to work for other principals as long

as he did not represent conflicting talents. He did not have any written employment

contracts with his principals during said years, nor was he covered by his

principals under any employee-related plans

5.  Pet i t ioner  f i led  Federa l , fo rms 1040,  schedu le | tC t r ,  fo r  the  years  1951 and

1962 arrd. reported thereon the income from his photographic sales activities. He

maintai-ned an office and, on occasiono he hired a secretary. He used his ovnr

stationery and was not reimbursed by his principals for his business expenses.
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6. Petitioner developed his own 1ead.s, set up his own work schedules and had

sole control  over his act iv i t ies and techniques in making sa1es. He was restr icted

by some of his principals from selling their work to certain magazines or agencies.

7. Petitioner was advised by his accountant that he was not required to file

New York state unincorporated business tax returns for 1)61 and, 1962.

CONCLUSIONS OF I,AW

A. That the income recei.ved by petitioner, Joseph Cahill, from the photog-

raphers he represented and from his photographic sales activities during the years

1961 and 1962, constituted. income from his regular business as a photographerfs

representative. ft did not constitute compensaLi-on as an employee exempt from the

imposition of the unincorporated busi.ness tax in accordance with the meaning and

intent of sect ion 7O3$) of the Tax Law.

B. Tlrat the aforesaid activities of petitioner during the years 1961 and 1962

constituted the carrying on of an unincorporated business and his income derived

therefrom was subject to unincorporated business tax, in accordance with the meaning

and intent of secti-on fOJ of the Tax Law.

C. That petiti-oner, Joseph Calill, had reasonable cause for failing to file

New York unincorporated business tax returns for the years 1)61 and, 1962. Therefore,

the penalties imposed pursuant to section 68l(") of the Tax l,aw are cancelled.

D. That the petition of Joseph Cahill- is granted to the extent of cancelling

the penalties imposed for the years 1)61 and 1962i that the fncome Tax Bureau i.s

hereby directed to accordingly modify the Not ice of Def ic iency issued on November 22,

1965, and that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

March  31 ,  L978


