
STATE OF NEW YORK
STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion

o f
LOUTS M. BERNSTEIN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat l_on or a Refund
of Unincorporated Business
Taxes under  Ar t i c leS)  23 of the
Tax Law , for the Year (s) )OnOH{XXrydI

1q58 .  1959 .  1970  and  1971 .

State of New York
County of A1-bany

John Huhn

)Ghe is an employee of

age,  and that  on the

Notice of  Decis ion

AFFIDAVIT OF MAILING

by (cert i f ied) mail upon Louis M' Betnstein

the petit ioner ln the within proceeding,

securely sealed postpaid r i lrapper addressed

,  being duly sworn, deposes and says that

the Department of Taxat lon and Flnance, over 18 years of

24t}:.6^, s6 April ,  Lg78 r 'Xhe served rhe within

W
by enclos ing a t rue copy thereof  in  a

as fo l lows:  Louis  M.  Bernste in
3320 Gulf of Mexico Drive
Sarasota,  Flor ida 33677

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal-  service within the state of New york.

That deponent furrher says rhar rhe satd addressee is the lagxxiGloixxfirom

tfpdbfi* petitioner herein and that the address set forrh on said rrrapper is the

last known address of the { ' t66XW perir ioner.

Sworn to before me this

24t?:. day of April , 1978.
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STATE OF NEI^I YORK
STATE TAX COM},IISSION

In the Mat ter  of  the Pet i t ion

o f
LOUIS M. BERNSTEIN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art icle S) 23 of the
Tax Law for the Year(s) XnOeHffiXIHI

1958 .  L969 .  1970  and  L97L .

State of New York
County of Albany

John Huhn

)$he is an employee of the

age, and that on th,e 24g,l;1

Notice of Decision

AFFIDAVIT OF MAILING

, being duLy sworn, deposes and says that

Department of Taxat ion and Flnance, over 18 years of

day of Apri l ,  L978, [ !e served the within

(representat ive of)

by enclosing a true copy thereof in a

as fol lows: Irv ing E. Block, CPA
200 West 57t,}:. Street
New York, New York 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL service within the State of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

24th day of  Apr i l  ,  L9 78

by (cert i f ied) mait upon Irving E. BLock, CPA

the petit ioner in the within proceeding'

securely sealed postpald wrapper addressed

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

irr*t t*r lttl

, r  i
ill

' , l l l

N#ll fb lrur*trln
Itt0 Slf of rdm Hr
trnrcr. ttottdr ttftt

Dlrtr |fi. lrmft*tnr

Please take notice of the $ffifl.m
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionfi) llt of the Tax Law, any
proceeding in court to revieiv an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I lhfLf
from the da'te of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York t2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

ffiilffi

Petitioner's Representative

Taxing Bureauts Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ier  of  the Pet i t ion

o f

LOUIS M. BERNSTEIN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Articl-e 23 of the Tax Law for
the Years 1968,  L969,  l -970 and L97L.

DECISION

Petitioner, Louis M. Bernstein, residing at. 332A Gulf of Mexico Drive,

Sarasota, Flor ida 33677, f i l -ed a pet i t ion for redeterminat ion of a def ic iency

or for refund of unincorporated business tax under Articl-e 23 of the Tax Law

for the years 1968, L969, l -970 and l-971 (Fi le No. 90156).

A small claims hearing was hel-d before Philip Mercurio, Hearing Officer,

at the offices of the State Tax Comni,ssion, Two World Trade Center, New York,

New York, on March 23, 1977 at 9:l-5 A.M. The petitioner appeared by Irving E.

Block, CPA. The Incoue Tax Bureau appeared by Peter Crotty, Esq. (Irving Atkins,

Esq. ,  of  counsel-)  .

ISSUE

Whether the activities perforned by the petitioner, Louis M. Bernstein, as

a consultant during the years l-968 through 1971- constituted the practice of a

profession exempt from uni-ncorporated business tax.
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FINDINGS OF FACT

1. Petitioner, Louis M. Bernstein, and his wife filed New York State income

tax returns for the years 1968 through 1971. He did not filed New York State

unincorporated business tax returns for said years.

2. On March 25, L974, the Income Tax Bureau i-ssued notices of deficiency

against Louis M. Bernstein, imposing unincorporated business tax upon income

received by hin from his activities as a consultant during the years L968, L969,

1-970 and L97I. The Notice of Deficiency issued for the years 1-968, L969 and L97O

also imposed penalt ies pursuant to sect ions 685(a)( l -)  and 685(a)(2) of the Tax Law

for the years 1969 and 1970 on1y. The Notl-ee of Deficiency issued for the year

1971 included adjustments pertaining to the personal j.ncone tax portion of the

pet i t ionerrs return. This is not being contested by the pet i t ioner,  Louis M.

Bernstein.

3. During the years 1968 through 1971, pet i t ioner,  Louis M. Bernstein, was

a consulting marketing specialist who dealt primaril-y with oil- industry firms.

I{is income as a consulting marketing specialist was derived from the preparation

and conduct of business seminars" The petitioner, Louis M. Bernstei-n, was retained

by c1-ients to prepare and hol-d seninars and to keep their supervisory personnel-

abreast of advanced marketing techniques pertaining to their business activity.

4. Petit.ioner, Louis M. Bernstein, graduated from Cornell University with

a degree in economics. IIe also did graduate work at Cornel-L University. In his

career, petitioner has taught and l-ectured at various universities on subjects

related to economj-cs and marketing.
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5. Petitioner, Louis M. Bernstein, maintained that his activities were that

of a teacher and that he was retained by his clients to teach their personnel

various aspects of marketing techniques, as well as how these techniques could be

applied in their business actj-vities.

6. Pet i t ioner,  Louis M. Bernstein, did not employ any assistants,  nor was

capital a material income-producing factor.

CONCLUSIONS OF LAW

A. That the activities performed by the petitioner, Louis M. Bernsteinr in

the years L968, L969, L97O and L97I, aLthough requiring special knowledge and

experi-ence, did not constitute the pract,ice of a profession exempt from the impo-

sition of the unincorporated business tax, in accordance with the meaning and

intent of sect ion 703(c) of the Tax Law.

B. That petitionerts activities as a consultant during the years 1-968 through

l-971 constituted the carrying on of an unincorporated business within the meaning

and intent of section 703(a) of the Tax Law. Consequentl-y, the income derived

therefrom is subject to unincorporated business tax.

C. That the petition of Louis M. Bernstein is denied and the notices of defi-

ciency issued on March 25, L974 axe sustained.

DATED: Albany, New York

AprLL 24, 1978

COMMISSIONER


