
STATE OF NEW YORK
Srlm rAx coMMrssroN

In the Matter of the Pet i t ion

o f

LEROY BARNES, ;IR. A}TD PAULINE BARNES

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Arr ic le (x) 23 of  the

AFFIDAVIT OF MAILING

Tax Law for the Year(s) OO(&XloiKS*
L 9 7 O ,  L 9 7 L ,  L 9 7 2  a n d  1 9 7 3 .

Sta te  o f  New York
Count,y of Albany

John Huhn , being duly sworn, deposes and says that

Ihe is  an employee of  the Department  of  Taxat ion and Finance,  over  L8 years of

age,  and that  on the 14th day of  February ,  Lg7B, * re served the wi th in

Notice of Decision by (cert i f ied) mail upon Leroy, Jr. & pauline

Barnes kS€Se*SOCgt**R:Of) the petitioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  seal -ed postpaid wrapper addressed

a s  f o l l o w s : Mr. & Mrs. Leroy Barnes, .Jr.
749 nast 218th Street
Bronx, New York LO467

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  un i ted  s ta tes  PosLa l  serv lce  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (eryresurrrxffi

nf tot*)  pet i t ioner herein and that the address set forth on said r4rrapper is the

last known address of the (aepxxsetuuxtiog<8tr>ohe) petltioner.

Srnrorn

14rh

t o

d a y

before me th is

rA-3 (2/76)

f February , L979,



SIATE OF NEW YORK
STATE tex co[orrssloN

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LEROY BARNES, JR. AITD PAULINE BARNES

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le  (g  23 of the
Tax Law, for the Year (s)x>o<Sxxtod:(x)
L97O,  L97 I ,  L972  and  1973 .

Sta te  o f  New York
County ofAlbany

ilohn Huhn , being duly sworn, deposes and says that

* te is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on thel4th day of  February ,  L9 '78r ;he served the wi th in

Not ice of  Decis ion by (cert i f ied) mail upon Benjamin F. Blake

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a l rue copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Ben jamin  F .  B1ake,  Esq.
26L5 Cadillac Tower
Detroi t ,  Michigan 48226

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said qrrapper is the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me th is

t4th day of February , L91A

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE OF NEW YORK
YIATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LEROY BARNES, JR. AND PAULINE BARNES

For a Redeterminat ion of  a  Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
ot Unincorporated Business
Taxes under  Ar t i c le (x )  23 of the
Tax Law for the Year(s)>oor*xxi'qd(r)
' t 97O-  

L97L-  L972  and  L973-

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

rhe is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on thel4th day of February ,  1978, xhe served the wiEhin

Notice of Decision by (cert i f ied) mai l  upon Marshal l  , f .  Gluck

AFFIDAVIT OF MAILING

( representat ive of )  the pet i t ioner  ln  the wi th in proceeding,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Marshal l  J .  Gluck,  Esq.
Koch & Gluck
437 Madison Avenue
New York, New York lOO22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that,  the said addressee is the (representat ive

of the) pet i t ioner herein and that the address seL forth on said \^/rapper is the

last known address of the (representat ive of the) pet i t ioner.

by  enc los ing  a

a s  f o l l o w s :

Sworn

14th

before me thist o

d a y

rA- 3 (2 /7 6)

February ,  1978



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMTSSION
TAX APPEALS BUREAU

ALBAIIY, NEW YORK t2227

t*nnr1' l{, t$?f

&. * ilt3. Iffff l*f;iltr ifB.
?49 tast $t0th ftfrrrt
rffi& n.U Xffit l0f6?

9r** llr* * 10ffi, lr$nrlr

Please take notice of the Dffitttil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(f tfl of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article '78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * :|;|$f
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be:addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerelv,

%lw
flQ1utrr Jr lhrhr
rr;lrtrrt ntfid|r

Petitionerts Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

LEROY BARMS, JR. AND PAIILINE BARNES

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years  L970,  L97L,  L972 and 1973.

I. tr{hether petitioners have shown

unincorporated business tax returns and

Lax was due to reasonable cause and not

that the penalties imposed on account of

fore,  be cancel led.

DECISION

Petit ioners, Leroy Barnes, JI. and Pauline Barnes, residing

at 749 East 218th Street,  Bronx, New York L0467, f i led a pet i t ion

for redetermination of a deficiency or for refund of unincorporated

business tax under Article 23 of the Tax Law for the years L970'

L97L ,  L972 ,  and  1973 .  (F i l -e  No .  10939) .

A formal hearing r^ras held before Edward Goodell, Hearing Officer,

at the offices of the State Tax Coumission, Two WOrld Trade Center,

New York,  New York,  oD December 13, L976 at .  10:45 A.M. Pet i t ioners

appeared by Benjamin F. Blake, Esq. and Marshall J. Gluck, Esq. The

Income Tax Bureau appeared by Peter Crot ty,  Esq. (Louis Senft ,  Esg.,

o f  counse l ) .

ISSITES

that their failure to fi le

to pay unincorporated business

due to wi1fu1 negl-ect, and

such failure should, there-



-i-
II. Whether the penalties for

of extimated tax or to make paynents

imposed against  pet i t ioners.

I I I .  Whether interest  based on

waived.

failure to fi le declarations

of estimated tax were properly

Interest Total

the deficiency in tax may be

FINDINGS OF FACT

l .  Pet i t ioners,  Leroy Barnes, Jr .  and Paul ine Barnes, fa i led

to fi le New York State unincorporated business tax returns for the

years L970 through L973, oo or before the prescribed date for f i l ing

such returns.

2. On August 25, 1975, the fncome Tax Bureau issued a State-

ment of Audit Changes and a Notice of Deficiency against the peti-

t ioners, imposing r:nincororated business tax upon the income re-

ceived by pet i t ioners dur ing the years 1970 through L973. I t  a lso

irnposed penalties pursuant to section 685(c) of the Tax Law for the

underestimation of tax, as trell as penalties pursuant to section

685(a) (1) and (2) of the Tax Law for failure to fi le New York State

unincorporated business tax returns and pay said tq for said years.

The def ic iency,  wi th penal- ty and interesL, totaled $0L,643.54 as

fol lows:

Year

L970
L97L
L972
L973

Deficiency

$ 2 ,184.00
L4,434.85
L3 ,265.95
8 ,799 .73

Ft8.T8455'

Penalty

$  1 ,098 .55
6 ,611 .  15
5  ,439 .04
3 ,079  .9L

w;nT35

$ 57L.42
2,9L0.64
2,349 .67

898.63
9673ilT6'

$ 3 ,  853.  97
23,956.64
2L,054.66
L2,778.27

F5IJ:Trs4



-3 -

3. The i-r1ir1ion of the total penalty imposed against pecitioners

pursuant  to  sec t ion  685(c )  was  the  sum o f  $L ,347.95 ,  and the  por -

tion of the total penalty imposed against petit ioners pursuant to

sec t ion  685(a ) (1 )  and  (2 )  was  the  suur  o f  $14 ,880 .70 .

4.  At  the hear ing held on December 13, L976, counsel  for  pet i -

t ioners stated: "I,Ie have been authorized to concede on their behalf

that the taxpayers be subject to the unincorporated business tax for

the years in question and, in view of this concession, a request

is formally being made for a waiver of interest and penalties for the

years in question so that the taxpayers' only l iabil i ty wi1l be of

the defieiency as determined."

5. Counsel for petit ioners further staLed at the hearing that

the request for waiver of penalty and interest r^ras being made "be-

cause the taxpayers had reasonable cause to believe Lhat they r^/ere

not subject to the rrnincorporated business tax upon the advice of

the tax counsel who assisted them in preparing the various items

submit ted to Lhe State."

6. Petit ioners' New York State income Lax returns for the

years L97A and L972 and their amended New York State income tax

returns for  Ehe year L97L, al l  of  which were dated Apr i l  L6,  L973,

were prepared by Richard R. Harris, Attorney at Law, 8800 I{. McNichols,

Detroit, Michigan, 4822L. Petit ioners' New York State income tax

return for the year 1973 was prepared by the law firm of Bolden and

Blake, 2615 Cadi l lac Tower,  Detroi t ,  Michigan 48226.



-4 -

7. Petit ioners claim that their failure to fi le unincorporated

business tax returns and pay unincorporated business tax was due

to their reliance upon the advice of the Michigan attorneys who pre-

pared their New York sEate income tax returns for the years in

quest ion.

CONCLUSIONS OF LAI{

A. That in the absence of a showing of additional mitigating

factors,  i t  T^ras not reasonable for  the pet i t ioners to rely on

Michigan attorneys as to matters involving the New York State Tax

Law. Accordingly, petit ioners have not sustained the burden of

proof to show that their failure to fi le unincorporated business

tax returns and pay unincorporated business Eax was due to reasonable

cause and not due to wilful neglect. The penalties imposed against

pe t i t ioners  in  the  s r -un  o f  $14,880.70 ,  pursuant  to  sec t ion  685(a) ( l )

arrd (2) of the Tax Larrr for the years 1970 through 1973, are justif ied.

B. That the penal t ies in the sum of $1,347.95 pursuant to

sect ion 685 (c)  of  the Tax Law, for  fa i lure to f i le a declarat ion of

estimated tax or to make payment of estimated tax for the years

L970 through L973, were proper ly imposed against  pet i t ioners.

C. That interest  was proper ly asserted against  pet i t ioners

on the underpayment of tax for the years 1970 through L973

in accordance with the provisions of sections 684 and 722 of the

Tax Law. The Tax Law does not authorize waiver of interest by the

Tax Commission.



-5 -

D. That the petit ion of Leroy Barnes Jr. and Pauline Barnes

is denied and the Notice of Deficiency issued on August 25, L975 is

sustained, together wi th such addi t ional  interest  as may be 1egal1y

owing.

DATED: Albany, New York

February 14, I978

STATE TAX COMMISSION



Il'il NbrlrrYonk State trlepartrnent of

fil! TAxAnclN and FINANGE
lttrf

ro , .Mq. .Da.v iq

Please associate wi th  or ig ina l
dec i s ion .

3/20/78

M-7s(8/76) From A loys ius  Nendzo



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

February 14, J-978

Mr. & Mrs. Leroy Barnes, ,Jr.
749 East 218th Street
Bronx, New York LO467

Dear Mr. & Mrs. Barnes:

Please take notice of the DECISION
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(Il) 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation' of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquir ies wil l  be
referred to the proper authority for reply.

Sincerely,

Jl"rl(4
Aloysius iI. Nendza
Assistant Director

Petitionerts Representative

Taxing Bureau's Representative

rA-r.r2 (6/77)
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matcer of the Petitlon

o f

I,EROY BARNES, JR. AND PAI'LINE BARNES

for Redetermination of a Deflciency or
for Refund of UnLncorporated Buslness Tax
rrnder ArtLcle 23 of the Tax Law for the
Years L970, 1971 ,  L972 and l '973.

DECISI,ON

Petit ioners, Leroy Barnes, Jf,. and Pauline Barnee, residLng

at 749 East.2t$th Street, Bron:r, Neor York 10467, flLed a petlt lon

for redetermination of a deflclency or for refund of r.rnincorporated

buslness tax under Artlele 23 of the Tax Law for the years 1970,

L97L ,  L972 ,  and  1973 .  (F i le  No .  10939) .

A formal hearing was held before Edward C'oodel'l, Hearlng Offlcer'n

at the offlces of the State Tax Conrnisslon, firo World Trade Center'

New York, New York, oD December l-3, L976 aE L0:45 A.I '{. PetLtionere

appeared by BenJamin F. Blake, Esq. and Marshall J. Gluck, EEq. The

Incoma Tax Bureau appeared by Pefer Crotty, Esq' (louie Senft, Es9',

of  couneel) .

I,SST]ES

I. trrltrether petltLoners have shown that theLr faLLure to flle

r.grincorporeted buelnees tax retuflls and to pay gnlncorPorated buginess

tax was due to reasonabl,e cause and not due to wtlful neglect, and

that the penaltles impoeed on account of such fallure ehould, there-

fore,  b€ cancelLed.
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II. Whether the penalties for

of extirnated tax or to nake ps,ymencs

imposed against  pet i t ioners.

III. Whether interest based on

walved.

falLure to fl le decLarations

of estimaced tax &rere peoperly

Iqtel:est

$ 57L.42
2,9L0.64
2,349,67

89 8.  63
s6;73036

Total

the deficiency ln tax may be

FrNprNcs oF FAqll

1. Petit ioners, Leroy Barnee, Jr. and Pauline Barnes, falled

to fi le New York State unincorporated business tax returns for the

years L970 through L973, on or before the prescrlbed date for ft ltng

such returng.

2. On August 25, 1975, the Income Tax Bureau Lssued a State-

ment of Audlt Changee and a Notice of Deficlency against the petl-

tionere, imposing unincororated busLnese eax upon the income re-

ceLved by petitLoners during the years LTTO rhrough L973. It aLgo

tmposed penalties pursuant to section 685(c) of the Tax Law for the

underestimatlon of tax, as welL as penaLties pursuant to section

685(a)(1) and (2) of the Tax Law for failure ro fl l .e New york Srare

unlncorporated bueiness tax returns and pay said tee for said yearg.

Tbe def ic lency,  wi th penal ty and Lnterest ,  totaLed $0r,643.s4 as

foLlowe:

Year

r.970
1971
L972
L973

DefLci,encv

$ 2 ,184.00
L4,434.85
L3 ,265.95
8,799.73

FJ8,-6'8855

PenaLtI

$  L ,098.55
6,6 lL .15
5,439.04
3,  079.  91

Ttr67zg3s

$ 3 ,853.97
23,956e64
2L,054.66
L2,178.27

$6r;5-45-54
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3. The portlon of the total penalty imposed agalnst petLtLoners

pursuant  to  sec t ion  685(c )  was  the  sumof  $L ,341.9s ,  and the  por -

tLon of the total penal"ty imposed against petit loners pursuant to

sect ion 685(a) (L) and (2) wae rhe sum of g14, gg0.70.

4- At thetrhearing held on December 13, Lg76, counsel for peti-

t ioners stated: "We have been authorized to concede on theLr behalf

that the taxpayers be subject to the unincorporated business tax for

the years ln questlon and, Ln vl.ew of this concession, a request

is formalLy belng made for a waiver of Lnterest and penaltLes for the

years in question so that the taxpayers' onLy f. iabil i ty wtll bb of

the deftciency as determlned."

5. Cor:nseL for petitioners further etated at the hearlng that

the request for waiver of penalty and lnterest wae being made "be-

cause the taxpayers had reasonable ceuse to belLeve that they rrere

not subject to the r:nlneorporated business tax upon the advlce of

the tax counseL r.tho assisted them in preparLng the varLous items

submLtted to the State."

6. Petltionergr New York State income tax returrrs for the

years L97A and 1972 and their amended New York State incone tax

returns for the year 197L, all of whlch rrrere dated Aprtl 16, L923,

were prepared by Rlchard R. HarrLs, .A,ttorney at Law, 8800 W. McNLchole,

Detroit, MLchigan, 48zz].. petLtioners' Nsw york state l.ncome tax

return for the year L973 was prepared by i:he 1aw firrn of Bolden and

Blake, 26L5 Cadll lac Tower, Derroit, MLchl_gan 49226.



-4-

7. Petit lonerg claim that their failure to ft le r:nlncorporated

business" tax returns and pay unincorporated business tax was due

Eo their re!-iance upon the advice of the Michigan attorneys who pre-

pared their llew York State income tax returns for the years ln

quest ion.

CONCLUSIONS OF LAW

A. That in the absence of a showing of additional nit lgatlng

factors, it \ras not reasonabLe for the petLLioners to rely on

Michigan ettorneys as to matters invoLvlng the New York State Tax

Law. Accordl-ngLy, petitioners have not sustained the burden of

proof to show chat thelr faLlure to fl le unincorporated business

tax returns and pay unincorporated business tax vras due to reasonable

cause and not due to wilfuJ. neglect. Ttre penaltles Lmposed against

pet i t ioners Ln the srmt of  $14,880.70, pursuant to sect ion 685(a)(L)

arrd (2) of the Tax Law for the years L970 through Lglg, are Justlfied.

B. That the penaLties in the 6um of $1 ,g*r.95 puretranr to

section 685(c) of the Tax Law, for failure co ft le a decLaratLon of

estimated tax or to make palmrent of estimated tax for the years

L970 through L973, rrrere properly !.mposed agaLnst petlttoners.

C. That interest was properly aseerted agai.nst petit ioners

on ttre underpayment of tax for the years L970 through 1973

in accordance with the provtsions of sectl.ons 584 and 722 of the

Tax Law. The Tax Law does not authorize waiver of interest by the

Tax Conmission.
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D. That the petition of Leroy Barnes Jr. and Pauline Barnes

is denied and the Notice of Deflciency igsued on August 25, 1975 Le

sustained, together with such addltlonal interest as may be 1ega1Ly

owing.

DATED: Albany, New York

Fcbruery l{, t97g


