
STATE OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f
SPERO J. ZEPATOS and SOPHIA ZEPATOS

For a RedeEerminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of  Un incorpora ted  Bus iness
Taxes under Art ict-e(x) 23 of the
Tax Law for the Year(s) f**erf*q*6d

L967 and l-968

State of New York
County of AIbanY

Bruce Bachelor , being dul-y sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and FLnance, over 18 years of

age, and that on 65s 14th day of Apri l  ,  L977, She served the wlthin

N o t i c e  o f  D e c i s i o n by (cert i f ied) mai l  upon Spero J '  Zepatos and

Sophia Zepatos (xxpoeexeaolxx:o6) the petltloner in the within proceedlng,

by enclosing a true copy thereof Ln a securely sealed postpaid wrapper addressed

_  c _ 1 r - _  _ -  M r .  a n d  M r s .  S p e r o  J .  Z e p a t o s
as  to r rows:  

56  H igh land c i rc re
Bronxv i l le ,  New York  10708

and by deposlt lng same enclosed in a postpaid properly addressed wrapper In a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States PostaL Service withln the State of New York.

That deponent further says that the said addreaaee is the (fet*n6QnEfdam<

)a*x!fre} petitloner herein and that the address set forth on said nrapper is the

last knnwn address of the (rcgtmoOatlrvecpf>oild petitloner.

AFFIDAVIT OF MAILING

Sworn to before

L4thday of

/"

me thls

Apr i l

rA-3 (2/76)

,  L977 .
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Aprll 14, L977

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:  rs ta l  45 .7- I72  3

r
!i[tr. and [!rt. Spero if. Zcpatot
56 Hlghtand Clrcle
Bronxvllle, New York 10709

Dear Mr. & Mrc. Zepatoe:

PLease take not ice of the Dccislon
of the State Tax Commission enclosed herewith.

Pl-ease take further not ice that Pursuant to
Sectionfg) 722 of the Tax Law, anY
proceeding in court to revieat an adverse deci-
sion must be cornrnenced within 4 mOnthe

f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive

to  the unders igned.  TheYhereto rnay be addressed
wilL be referred to the proPer pa r

Enc.

c c :

a

tslng Tax
Hqaring Offteer

Taxing Bureau's Representat ive:

rA-1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SPERO J. ZEPATOS And SOPHIA ZEPATOS

for  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness
Tax under Art ic le 23 of the Tax Law for
the  Years  L967 and 1968.

DECISION

Pet i t ioners,  Spero J .  Zepatos and Sophia Zepatos,  56 Highland

C i rc le ,  B ronxv i l l e ,  New York  10708 ,  f i l ed  a  pe t i t i on  fo r  rede te r -

minat ion of  a  def ic iencv or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the vears L967 and 1968.

( r i l e  uo .  00400 )

A fo rmal  hear ing  was he ld  be fore  Edward  L .  Johnson,  Hear ing

Of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld

Trade Center ,  New York ,  New York ,  o r r  Ju ly  13 ,  L976 a t  2 :45  p .m.

a n d  c o n t i n u e d  o n  O c t o b e r  2 8 ,  L 9 7 6  a t  1 l : 1 0  a . m .  T h e  p e t i t i o n e r ,

Spero  J .  Zepatos ,  appeared grg  se  and fo r  h is  w i fe ,  Sopt r ia

Zepatos .  The Income Tax  Bureau appeared by  Peter  Cro t ty ,  Esq.

( A l e x a n d e r  W e i s s ,  E s q .  a n d  R i c h a r d  K a u f m a n ,  E s q .  o f  c o u n s e l ) .
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ISSUE

Whether  the act iv i t ies of  the pet i t ioner ,  Spero J .  Zepatos,

as an insurance sa lesman dur ing the years L967 and 1968 const i -

tu ted the carry ing on of  an unincorporated business wi th in  the

meaning and in tent  o f  sect ion 7O3 of  the Tax Law.

FINDINGS OF FACT

1-  Pet i t ioners ,  Spero  J .  Zepatos  and Soph ia  Zepatos ,  f i l ed

New York  S ta te  income tax  res ident  re tu rns  fo r  L967 and 1968.

T h e y  l i s t e d  a s  b u s i n e s s  i n c o m e  $ 2 L , 8 9 2 . 3 4  a n d  $ 2 5 , 8 2 5 . 0 0  f o r  t h e

years  L967 and 1968,  respec t ive ly .

2-  On the advice of  the i r  accountant ,  the pet i t ioners.

Spero J .  Zepatos and Sophia Zepatos,  fa i led to  f i le  New York

State unincorporated business tax returns for  the years L967 and

1958 .

3.  On May 24,  L97L,  the fncome Tax Bureau issued a State-

ment  of  Audi t  Changes against  the pet i t ioners,  Spero J .  Zepatos

and Sophia Zepatos,  imposing unincorporated business tax of

$500 .55  fo r  t he  yea r  L967  and  $870 .38  fo r  t he  yea r  1968 ,  p lus  a

pena l t y  o f  $125 .14  w i t h  i n t e res t  o f  $93 .34 ,  and  a  pena l t y  o f

$2L7 .59  w i th  i n te res t  o f  $110 .08 ,  respec t i ve l y .  Th i s  was  done

on the grounds that  the act iv i t ies of  the pet i t ioner ,  Spero J .
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Zepatos,  ds an insurance broker ,  were subject  to  the unincor-

porated business tax in  these years.  Accord ingly ,  a  Not ice of

De f i c i ency  was  i s sued  t o ta l l i ng  $1 ,917 .08 .

4 .  I n  t h e  y e a r s  1 9 6 7  a n d  1 9 6 8 ,  t h e  p e t i t i o n e r ,  S p e r o  J .

Z e p a t o s ,  w a s  a s s o c i a t e d  w i t h  B e r k s h i r e  L i f e  I n s u r a n c e  C o . ,  I n c .

under  a  career -agent  cont rac t .  The te rms o f  the  cont rac t  s ta ted

in  par t  tha t  "no th ing  here in  sha l l  be  cons t rued to  c rea te  the

relat ionship of employer and employee between the company and

the  agent .  "  The pe t i t ioner  was a  l i censed insurance broker

dur ing  the  per iod  in  i ssue.  He so ld  insurance fo r  compan ies

o ther  than Berksh i re  L i fe  dur inq  th is  per iod-  Berksh i re  L i fe

hand led  l i fe  insurance on ly ,  and the  pe t i t ioner  had to  p lace

a l l  o f  h is  casua l tv  insurance c l ien ts  w i th  o ther  compan ies .

The pe t i t ioner  shared commiss ions  w i th  Po lar  In te rna t iona l

Brokerage Corp .  by  re fe r r ing  c l ien ts  to  them dur ing  th is  per iod .

Berkshire Li fe did not withhold Federal  income tax from the

pet i t ioner ,  bu t  d id  w i thho ld  soc ia l  secur i ty  dur ing  the  per iod

in  i ssue.  The pe t i t ioner  was pa id  en t i re ly  on  commiss ions  by

a l l  o f  h i s  p r i n c i p a l s ,  a n d  h e  r e c e i v e d  n o  v a c a t i o n  p a y .

5 .  B e r k s h i r e  L i f e  I n s u r a n c e  C o . ,  I n c .  s u p p l i e d  o f f i c e

space,  s tenograph ic  ass is tance and te lephone fac i l i t i es  to  the
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pe t i t ioner ,  Spero  J .  Zepatos ,  th rough i t s  genera l  agent ,

Corpora te  Programming,  Inc . ,  dur ing  the  per iod  in  i ssue.  The

pet i t ioner  took  bus iness  deduct ions  fo r  the  o f f i ce  in  h is  home

on h is  Federa l  income tax  re tu rn  fo r  each o f  the  years  in  i ssue.

The o f f i ce  in  h is  home had a  desk ,  te lephone,  typewr i te r  and

add ing  mach ine ,  a l l  o f  wh ich  were  used so le ly  fo r  h is  ac t i v i t ies

as  an  insurance broker .  These t rome-o f f i ce  expenses ,  p lus  the

pet i t ioner 's  au tomobi le ,  gaso l ine  and to l l s ,  together  w i th  any

other  t rave l  expenses ,  were  no t  re imbursed to  the  pe t i t ioner .

6 B e r k s h i r e  L i f e  I n s u r a n c e  C o . ,  I n c .  d i d  n o t  e x e r c i s e

subs tan t ia l  superv is ion  and cont ro l  over  the  sa les  ac t iv i t ies

o f  the  pe t i t ioner ,  Spero  J .  Zepatos ,  dur ing  the  per iod  in  i ssue.

T h e  c o n t r a c t  o f  a s s o c i a t i o n  m e n t i o n e d  i n  F i n d i n g  o f  F a c t  " 4 " ,

supra ,  s ta ted  in  C lause IV  tha t ,  "The agent  sha l l  be  f ree  to

exercise his own judgement as to the persons from whom appl i -

ca t ions  w i l l  be  so l i c i ted  and the  t ime,  p lace ,  and methods  fo r

per fo rming  a l l  ac ts "  in  connect ion  w i th  h is  sa les  fo r  Berksh i re

L i f e .

7.  Pet i t ioner ,  Spero J .  Zepatos,  was covered by a pension

plan and the heal th  insurance program of  Berkshi re L i fe .

8.  Pet i t ioner ,  Sophia Zepatos,  was not  engaged in  an unin-

corporated business dur ing the years L967 and 1968.
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CONCLUSIONS OF LAW

A.  That  the  income rece ived by  pe t i t ioner ,  Spero  J .  Zepatos ,

from the f i rms that he represented during the years L967 and 1968

const i tu ted  income f rom t r i s  requ la r  bus iness  o f  se l l inq  insurance

and not compensat ion as an employee exempt from the imposit ion of

the  un incorpora ted  bus iness  tax  in  accordance w i th  the  mean ing

and in ten t  o f  sec t ion  703 (b )  o f  the  Tax  Law.

B. That  the aforesaid act iv i t ies of  pet i t ioner ,  Spero J .

Zepatos,  dur ing the years L967 and 1968 const i tu ted the carry ing

on of  an unincorporated business and h is  income der ived theref rom

was subject  to  the unincorporated business tax in  accordance wi th

the meaning and in tent  o f  sect ion 7O3 of  the Tax Law.

C.  That  s ince  pe t i t ioner ,  Spero  J -  Zepatos ,  re l ied  on  the

adv ice  o f  h is  accountan t ,  he  had reasonab le  cause no t  to  f i le

un incorpora ted  bus iness  tax  re tu rns  fo r  the  vears  L967 and 1968.

D.  That  the  pe t i t ion  o f  Spero  J .  Zepatos  and Soph ia  Zepatos

is  g ran ted  to  the  ex ten t  tha t  the  Not ice  o f  Def ic iency  as  to

Soph ia  Zepatos  is  cance l - led ,  tha t  the  pena l t ies  fo r  the  years

L967 and 1968 are  cance l led ;  tha t  the  Income Tax  Bureau is  hereby
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directed to accordingly modify the

May 24 ,  L97L;  and tha t ,  except  as

in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

Apri l  L4,  L977

N o t i c e  o f

s o  g r a n t e d ,

Def ic iency issued

the pet i t ion is

TAX COMMISSION

PRESIDENT

COMMISSIONER


