
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t iE ion

o f

CLARENCE WOIF

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF }4AILING

^s  Tax  on  ne t  incomes.  o f
unr-ncorporated lJuslness

Taxes  unde i  Ar t i c le (XIX f6 -n of  the
Tax Law for the YearXAXXqqPeMedoGdf

1g5fJ

State of Ner^r York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department.  of  Taxat ion and Finance, over 18 years of

age, and that on Ehe 26th day of August ,  L9 77, she served the within

Notice of Determination by XQOtrilOOfiOFlO! mail upon Clarence Wol-f

XXEIXEEESTFII)CXFfI the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea l -ed  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  C la rence Wol f
l -  ̂ ^42O Benztng Road
Orchard Park. New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  tn  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that Ehe said addressee is the )Offip}EgOeD0Ogmg

XEfXXhtsX pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the Mff iXpet i t ioner.

Srnrorn

10Tn

t o  be fo re  me  th i s

day of Augustn ,  L9TT  ,

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CLARENCE I/dOLF

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF },IAILING

orTax  on  ne t  incones .o f-  -  un1ncorDoraTed suslness
Taxes  und6r  Ar r i c le ( { )  16-A of the
Tax Law for the Year(SOOOOOFSfiQII(Sf

1e\B

Sta te  o f  New York
County of  Albany

Marsina Donnini ,  being duly sworn,  deposes and says that

she is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

t (+ t ' ,
age,  and that  on the tuurr  day of  August ,  L977 ,  she served Lhe within

Not ice of  Determinat ion by @tri$il{ilil$ mail upon Grafiam Wood Smith

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid \^r rapper addressed

fo l lows:  Mr.  Graham Wood Smith
14O7 Genesee Building
Buffal-o. New York 1+202

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  tn  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t '  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

b y

A S

Sworn

loTn

t o

d a y

be fo re  me  th i s

ol August

rA-  3 (2 /7  6)

Le 77.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF.NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

August 26t 19?7

l{r. Cl.arence lfolf
420 Benzing Road
Orchard Park, New Tork

Dear l,lr. Uo1fl

Please take notice of the Detetmination
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectiorlS) fr6-J of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 9O daye
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

PAI'L B. COBITRN
Supervising Tax
Searing Officer

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAx COMMISSTON

fn the Matter of the APPlication

o f

CLARENCE WOLF

for Revision of a Determination or for
Refund of Unincorporated Business Tax
under Art icle 16-A of the Tax Law for
the  Year  1958 .

DETERMINATION

The appl icant ,  c larence wol f ,  res id ing ax 420 Benzing Road,

Qrchard Park,  New York,  f i led an appl icat ion for  rev is ion of

a determination or for refund of unincorporated business tax

under  Ar t ic le  16-A of  the Tax Law for  the year  1958'  (F i le

No .  01885 ) .

A hearing was held in connection therewittr- at the off ices

of  the Slate Tax Cormniss ion,  SLate Of f ice Bui ld ing,  65 Cour t

Street ,  Buf fa lo ,  New York.

rSSUE

wherher the assessment of addit ional unincorporated business

tax for  1958 made on November l ,  Lg63,  more than 3 years but  less

Lhan 6 years from the date the return was made, tTas t imely issued

in accordance wi th  the prov is ions of  sect ion 373(r )  as incorporated

in sect ion 386- j  o f  the Tax Law.
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FINDINGS OF FACT

l .  The appl icant  f i led an unincorPorated business tax

return for the vear 1958 on which the amount shown to be due

was paid.

2. Annexed to said return in schedule "D", the applicant

reported as a "Long Term Contract Sale" the transfer of 3l acres

o f  l and  fo r  a  g ross  p ro f i t  o f  $43 ,971 .38 ,  o f  wh ich  he  c la imed

rha t  on l y  one -Lh i rd  o r  $12 ,000 .00  was  rece i ved  i n  1958 .

3. Upon audit by the Internal Revenue Service, the Federal

tax was adjusted and assessed as a gain on the sa le of  a  capi ta l

asset .  The f ina l  Federa l  change was ef fect ive February 2,  L96L,

and was reported to the New York State Department of Taxation and

Finance on IT Form 115 ( "Not ice of  Federa l  Change")  on Apr i l  10,

196f ,  wi th in  90 days as requi red by sect ion 367,  subdiv is ion 2 of

the Tax Law.

4. On November 1, L963, th-e Income Tax Bureau issued

Assessment  AB 052500 for  the year  1958 against  the appl icant .  The

assessment was made more than one year after the notice of change

was f i led, and more than three years but less than six years after

the f i l ing of the original return, on the ground that there was

omitted from gross income an amount in excess of 25% thereof.

CONCLUSIONS OF LAW

A. ThaC the report ing of the profi t  from the sale of the

real property as a long term capital gain in Schedule "D" annexed

to the personal income tax and unincorporated business tax returns
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was not  an omiss ion wi th in  the meaning of  sect ion 373,  subdiv is ion

of  the Tax Law as incorporated in  sect ion 386* j  o f  the Tax Law.

B.  That  the t ime of  s ix  years in  which to  issue assessments

under sect ion 373, subdiv is ion 1 of  the Tax Law was not appl icable

since ful l  d isclosule was made by the appl icant.  (See Colonv v.

Commr.  of  In ternal  Revenue,  357 U.  S.  28;  Warnecke v.  State Tax

Commiss ion ,  15  AD 2d 320,  323,  223 NYS 2d 776,779.

C. That  Assessment  AB 052500 for  the year  1958 was not

issued wi th in  the t ime prov ided in  sect ion 386- j  o f  the Tax Law

and is  hereby cancel led in  fu l l .

DATED: Albany, New York

August 25, 1977

TATE TAX COMMISSION

Jh-



,STATE.OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

CLARENCE WOLF

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Unincorporated Business
Taxes under Art icIdG} 16-A

AFFIDAVIT OF },IAILING

of the
Tax Lar^r for the Year@/XdXXnWfi(dd{SX

1956

Sta te  o f  New York
County of  Albany

John Huhn ,  be ing  du l y  sworn ,  deposes  and  says  tha t

)G[re is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 6th day of  September ,  Lg 77,  She served the wi th in

Not ice of  Determinat ion by (cer t i f ied)  mai l  upon Graham Wood Smith '  Esq'

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Mr. Graham Wood Smith, Esq.
Main Place Tower
Buffalo. New York 14202

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed v r rapper

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody

the  un i ted  Sta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That  deponenE,  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

] - n a

o f

Sworn to before me this

6tn day of September
r

I

rA-  3 (2 /7  6)

, L977 .



a

Fi
I 'i,

{ !

z ie 3t
h , " > * - * E
l l l o l t l u

i iHIs$
F; :9 -
. '< : i r?6
- f o 5 €
NbScx
'i trt d' Y

E+x
I

d  r H

e6. '
+ -\l
g ) ( )
i J r : f H
o o s )
-  S F Y

o g l
z i v t S

o ( D
€ o €

o
K  t d o

r y H .p i H c o
p 5
F .  H .

F6 b-
N

l\_)

]i-' .--)
t ]- "--,
\ v \  

" . . " t - ,

-*

( ' r - - '
t:
':;-

4 . " .

t

/ i '

: 
' ,']:

\\

't
p

k
'!t

r:. \

;\.,

'1-,--1 \

\:(
!( - '

5
X,r



/*/



*s
s

H
o

X,:?
9Eq, N
;  xE  i  -

9.ssi i
, , 6 ( I z
5:H! t
l !  o n  h  i
F : { " ' 4

f; EI I
o '
CL
3





.STATE.OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

CTARENCE WOLF

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
ot Unincorporated Business
Taxes under Arr ic le{g) 16-1,

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(XIXJ0OA@ACffiliK{$$

1958

Sta te  o f  New York
CounEy ofAlbany

John Huhn ,  being duly sworn,  deposes and says that

qfre is an employee of the Department of Taxat ion and Finance, over 18 years of

agar and rhat on the jzth day of Septernber ,  lgTT ,  tshe served Ehe within

Notice of Determination by XEHfffiffSdI mail upon Clarence Wolf

fuq1g1g51$p4[{Elyp3qf} the petitioner in the within proceeding,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid \ ,vrapper addressed

fo l l ows :  Mr .  C fa rence  Wo l f
420 Benzinq Road
Orchard Park, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent furrher says that rhe said addressee is rhe ffgXXCXStrEfKf}{E

lgesh€fo pet i t ioner herein and that the address set forth on said wrapper is the

last known address of rhe (UepWCeeO61aOd$9xfiftCIfiS( peritioner.

b y

A S

Sworn

12t17

t o

d a y

be fo re  me  th i s

qf September

rA-  3 (2 /7  6)

,  L977 .


