
S1ATE OF NEW YORK
STATE TAX COMI'{ISSION

In the l ' latter of the Petit, lon

o f
ISIDORE WIRTHEIMER

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art icLe(q) 23 of the

19b *?' r?dg'F" J" 199d . erx**5*erd{*)

AFFIDAVIT OF MAILING

by

a s

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

ahe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 8th day of Apri l  ,  L9 77, qtre eerved the within

Notice of Decision by (cert i f ied) mai l  upon Isidore Wirtheimer

foefx**eohstje1af) the petitloner ln the wlthin proceedlng,

enclosing a true copy thereof in a secureLy sealed postpaid nrapper addressed

foL lows:  Mr .  Is idore  Wi r the imer
185 !{est End Avenue
New York, New York L0023

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addreasee is the (rnnfiegatafi&t

R&*&11) petitioner herein and that the addreas set forth on said wrapper ls the

last known address of the (ncgxpgen*l<Ecimgcc&)Gi*X petltioner.

Sworn to before me thls

8rh dayrert April

rA-3 (2/76)

,  L977 .



sfATE OF NEW YOR{.
STATE TAX COMI'{ISSION

In  the l " la t ter  of  the Pet i t lon

o f

ISIDORE WIRTHEIMER
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat{on or a Refund
of Unincorporated Business
Taxes under  Ar t ic le( r f  23

AFFIDAVIT OF MAILING

of the

by (cert l f led) mail upon Sidney Weinrib, CpA

the petitioner in the within proceedlng,

securely sealed postpaid rrrapper addressed

1% g,:' $V g.be J" t6 fd . c6<*tr<ls(fJ

State of New York
County of Albany

Bruee Batchelor

xhe is an enployee of

age, and that on the

Not ice of  Decis ion

, being duLy sworn, deposes and says that

the Department of Taxat lon and Flnance, over 18 years of

$gf day of Apri l  ,  1977, xhe serrred the within

( representat tve of )

by enclos ing a f rue copy thereof  in  a

as fo l lows:  S idney Weinr ib ,  CpA
L7L-30 Ashbv Avenue
Flushing,  NY 1135g

and by deposlEing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ictal  depository) under the exclusive care ind custody of

the United States Postal  Servlce within the State of New York.

Thai deponent further says that the said addressee is the (representat lve

of the) peEit loner herein and that the address set forth on said nrapper ie the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me thls

Apri l

rA- 3 (2 /7 6)

r { ,P ' / }
\ ' . - \ . t t  {  ;  , .  , ;  \ l ' ,  in I  /  f- l  ! ' /H



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Aprll 8, 1977

tF. Xridora WlrtbcLnrr
X85 Wort End Awnur
Nar Torkn Ncv Torh 10013

Dalr !&. ffi.rthef.mrt

PLease take notice of the ffiCISION
of the State Tax Conunission enclosed herewith.

Please take further not ice that pursuant to
Sect ion($ 7Li of  the Tax Law' anY
proceeding iri court to review an adverse deci-
sion must be corunenced within 4 mtlfa
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance rtith this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned, They
wiLl be referred to the proper party for reply.

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: t t t . l5?- 17tt

r

Enc.

cc :  Pet i t ioner rs

Very tnrly yours'
: /  , , tG-, '

1/L/r-'^Jk i 
\l^-4"'

Frank .Il Puceta
SuprrvLsor of

- SF41 Clatnc Erer{ngc
KeptesencaElve:

Taxing Bureauts Representat ive:

rA -L .12  ( r /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

ISIDORE WIRTHEIMER

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Yea rs  I 968 ,  1969  and  I 970 .

DECISiON

Pet i t ioner ,  Is idore Wir the imer,  res id ing at  I  BS West  End Avenue,

New York,  New York 10023,  has f i led a pet i t ion for  redeterminat ion of

deficiency or for refund of unincorporated business taxes under Art icle 23

o f  t he  Tax  Law  fo r  t he  yea rs  1968 ,  1969  and  1970 .  ( f i l e  No .  0 -58996336 ) .

A smal l  c la ims hear ing was held before Harry  Huebsch,  Smal l  CIa ims

Hearing Off i .cer, at the off ices of the State Tax Commission, Two World

T rade  Cen te r ,  NewYork ,  NewYork ,  on  November  15 ,  1976  a t  2 :45  P .M .

Pet i t ioner ,  Is idore Wir the imer,  appeared by Sidney Weinr ib ,  CPA. The

Income Tax Bureau appeared by Peter  Crot ty ,  Esq. ,  ( I rwin Levy,  Esq.  o f

counsel )  .

ISSUE

Did pet i t ioner ,  Is idcre Wir the imer 's  d iamond sel l ing act iv i t ies

du r ing  the  yea rs  1968 ,  I 969  and  I970  cons t i t u te  the  ca r ry ing  on  o fan

unincorporated bus ines s ?
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FINDINGS OF FACL

I. Petit ioner, Isidore wirtheimer, and his wife, f i led New York

State combined res ident  income tax returns for  1968,  I969 and I970.  He

did not f i le unincorporated business tax returns for said years.

2. The Income Tax Bureau held that i .ncome received during the

years 1968,  I969 and 1970 resul t ing f rom pet i t ioner ,  Is idore Wir the imer 's

sell ing activit ies constituted the carrying on of an unincorporated business.

A Not ice of  Def ic iency dated March 31,  I975,  was issued in  the amount

o f  $ I  , 784 .68  un inco rpo ra ted  bus iness  tax  due ,  p lus  $706 .85  pena l t y ,  p lus

$543 .91  i n te res t  f o r  a  sum o f  $3 ,035 .44 .

3. Petit ioner, Isidore Wirtheimer, was a diamond salesman during

the years 1968,  1969 and I970.  He sold d iamonds for  M.  Shamroth and Sons,

which was located in New York. Petit ioner, Isidore Wirtheimer, was paid

on a commission basis. He did not receive a withholding tax statement and

no deductions were made from his compensation. Petit ioner, Isidore Wirlheimer,

was not reimbursed by his principal for any expenses and f i led Schedule C

in order to report business expenses for Federal income tax purposes.

4. Petit ioner, Isidore Wirtheimer, was not assigned specif ic off ice

space by his principal. No control over his activit ies was exercised by his

principal except for customer leads and sales terri tory. Petit ioner, Isidore

Wirtheimer, was not prevented from sell ing for other principals by M. Shamroth

and Sons. He had his own letterhead and bi l lhead. In certain areas, petit ioner,

Isidore Wirtheimer, was required to guarantee payment by cl ients. He was
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not required to meet a sales quota.

5.  Pet i t ioner ,  Is idore Wir the imer,  re l ied on advice of  h is

accountant as to not f i l ing unincorporated business tax returns.

CONCLUSIONS OF I.AW

A. That the income received by petit ioner, Isidore Wirtheimer,

f rom I \ { .  Shamroth and Sons dur ing the years 1968,  I969 and I970,

const i tu ted income f rom his  regular  bus iness of  se l l ing d iamonds and

not  compensat ion as an employee exempt  f rom the imposi t ion of

unincorporated business tax in accordance with the meaning and intent

of  sect ion 703(b)  of  the Tax Law.

B. That the aforesaid activit ies of petit ioner, Isidore Wirtheimer,

dur ing the years I968,  1969 and 1970 const i tu ted the carry inq on of  an

unincorporated business, and his income derived therefrom was subject

to unincorporated business tax in accordance with the meaninq and

intent  o f  sect ion 703 of  the Tax Law.

C. That petit ioner, Isidore Wirtheimer, acted in gooC faith and

that his fai lure to f i le unincorporated business tax returns for the years

1968 ,  I 969  and  1970  was  no t  w i l l f u1  neg lec t .



D. That the petit ion

in respect  o f  cancel la t ion of

r l a n i a r l

DATED: Albany, New York

Apr i l  8 ,  1-977

-4 -

of lsidore Wirtheimer

the penalty and is in

is granted only

a l l  o ther  respects

i
PRESIDENT

l [ ,  (r  \ r
lL tr-L, v_-r-_.

COMMISSIONER

COMMISSIONER


