
STATE OF NEI,\T YORK
STATE TAX COMI"IISSION

In the l"latter of the Petition

of 
HELEN wI,o,,EY:FREDERICK C. WHALEY and E.

individually and as co-partners of
For a {'4"€e.'XHBLfit *rc"o$E0N&"r,"y or :
a Revis ion of  a Determinat ton or  a Refund
of Unincorporated Business :
Taxes under Art icle(x) 23 of the
Tax Law,for the YearQg>ocr*srird:tS L9'7O.2

State of New York
counry of Albany

Bruce Batchelor , belng duLy sworn, deposes and says that

gtre is an employee of the Department of Taxation and FLnance, over 18 years of

age, and that on the 7Ltr day of June , L9 77, tdre served the within

Notice of Decision by (cert l f ied) mai l  upon Frederick C. ! ' lhaley a

E' Helen v{ha1eY1o.*Es€rusxb0o<8f,) rhe perlrioner in the within proceeding,

AFFIDAVIT OF MAILING

by

a s

enclosing a

fo l lows:

true copy thereof in a securely sealed postpaid wrapper addressed
Frederick c. Whaley & E. Helen lfhaley
Individually & as co-partners of
F. C. Whaley & Company
Post Off ice Box G

and by deposlrins same 
"""fl{38"i"J4 

p\"#prif,knr*J31, addressed wrapper ln a

(post of f ice or off lc ial  depository) under the exclusl .ve care and custody of

the United States Postal  Service wlthin the State of New York.

That deponent further says that the said addreasee ls the €rspcsenaao{xt

aft*hx) petitioner herein and that the address set forth on said lrrapper is the

Last known address of the €rrypoexXaOOtaO<o&$U) petltloner.

Sworn to before me thls

7E}: day fr 
,fune , L977.

rA-3 (2176)



STATE OF NdW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

of 
HELEN wHAtEY;FREDERICK C. WHALEY aNd E.

individually and as co-partners of
For a $.ea.Qe.WI{ftftfld" %f9ryJflEiency or :
a RevLsion of  a Determinat ion or  a Refund
of Unincorporated Business :
Taxes under  Ar t ic le6)  23 of  the
Tax Law for the Year(s):<an<*nxi.od{x) 1970. :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, depoaes and says that

gtre is an employee of the Department of Taxatlon and Finance, over 18 years of

age,  and thaE on the  7 th  day  o f  June ,  L977,  the  served thewl th ln

Not ice of  Decis ion by (cert i f led) mal l  upon Gary Lakin

by enclosing a

as  fo l lows:

( representat ive of )  the pet i t , loner  in  the wi th in proceedlng '

t rue copy thereof  in  a secureLy sealed postpaid wrapper addressed

cary Lakin, Esq.
6 East  43rd Street
New York, New York

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusLve care and custody of

the United Stares Postal  Servlce withln the State of New York.

Thau i leponent further says that the said addressee is the (representat ive

of the) pet i t ioner herei .n and that the address set forth on said wraPPer ls the

last known address of the (representat ive of the) pet i t loner.

Sworn to before

7Lh aavTr

me this

June

rA-3 (2176)

,  L977 .
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STATE

DEPARTMENT OF
OF .NEW 'YORK

TA)(ATION AND FINANCE

STATE TAX COMMISSION

r

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jrrnr 7, 197?

Fredcrl,dr G. Thehy & 8. lbho Hhalry
lndlrt&urlly I il oor.{f,rtrun ot
F. C. tthalqr & Col|laaY
tort Offl,co bx G
Syilrrt, [c Ych 11,791

PLease take notice of the DACI,S!€II
of  the State Tax Commission encl-osed herewith.

Pl"ease take further notice that pursuant to
Section(t) 7l,7 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { Eonthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance wi

A O O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 ' 1 8 ){5?-l7tt

decision or concerning any other mat
hereto may be addressed to the undgfii
wiLl- be referred to the proper

Enc.

cc :  Pet i t ioner rs

h  th i s
reLat ive

lltti
Off,lclr
try

Representat

Taxing Bureau's Representat ive:

rA -1 .  12  (L /7  6 )



STATE OF NEIf YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FREDERICK C. !ilHALEY and E. IIELEN WI{ALEY,
individually and as co-partners of

F. C. WHALEY & COMPANY

for Redetermination of a Deficiency or
for Refund of Unincoroorated Business Tax
under Art icle 23 of the Tax Law for the
Year  L970 .

DECIS ION

Pet i t ioners,  Freder ick C.  Whaley and E.  Helen Whaley,

Post  0 f f ice Box G,  Syosset ,  New York L l79L,  ind iv idual ly

and as eo-par tners of  F.  C.  Whaley & Company,  f i led a pet i t ion

for redetermination of a deficiency or for refund of unincorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the year  L970.

(F i l e  No .  00001193 ) .

A formal hearing was hel-d before Michael Alexander, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  T\uo Wor ld

Trade Center ,  New York,  New York on Ju ly  30,  L976 at  9 :00 A.M.

Petit ioners appeared by Gary Lakin, Esq. The Income Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esq . (Ar thur  Rosen,  Esq.  o f  counsel )
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ISSI]E

Whether the gain on the sale of a seat on the New York

Stock Exchange by i ts ol iner can be attr ibuted to the partner-

ship, of which the owner of the seat was a partner, or to

him individually, for purposes of unincorporated business tax

l i ab i l i t v .

FINDINGS OF FACT

1.  Pe t i t i one r ,  F .  C .  Wha ley  &  Co . ,  f i l ed  a  Ner r  Yo rk  S ta te

Par tnership return for  the year  L970.  The gain on the sa le of

a New York Stock Exchange seat was not mentioned therein.

2.  On August  27,  L973,  the Income Tax Bureau issued a

Statement of Audit Changes to Frederick C. Whaley and E. Helen

trlhaley, individually and as co-partners doing business as

F. C. tr lhaley & Company, stating unincorporated business tax

due  in  t t r e  sum o f  $712 .05 ,  p lus  i n te res t  o f  $ f0 f  . 09  to  tha t

date. The basis for the tax was stated to be the gain from the

sale or  d isposi t ion of  a  s tock exchange seat  which was an

asset  o f  the business.  Accord ingly ,  a  Not ice of  Def ic iency dated

Augus t  27 ,  L973  was  i ssued .

3.  Pet i t ioner ,  Freder ick C.  t r {ha ley,  purchased a seat  on

the  New York  S tock  Exchange  on  Apr i l  7 ,  1932  fo r  $L26 ,753 .L6 .

I Ie  used that  seat  in  bus iness as a Stock Specia l is t  and as a

partner in the partnership of F. C. Whaley & Company, unti l  his



3 -

retirement on July 1, 1968. The sole Partners in that

partnership for the years 1963 through L970 were petit ioners,

Frederick C. trr lhaley and his wife, E. I lelen Whaley.

4.  Dur ing the years 1963 through 1970,  the only  sa lary

paid by the par tnership was paid to  pet i t ioner ,  Freder ick C.

tr{haley. During the years 1967 through L970, the partnership

balance sheets do not  ind icate the seat  as an asset  o f  the

partnership. The partnership did pay registration fees and

dues on the stock exchange seat through f96B, but did not

l is t  such deduct ions for  the years 1969 and 1970.

5.  Af ter  pet i t ioner ,  Freder ick C.  Whaley 's  re t i rement ,

the returns of F. C. Whaley & Company showed minimal income

from commissions and no unincorporaLed business tax due for

L969  and  1970 .

6.  On July  31,  L970,  the s tock exchange seat  was so ld

fo r  $148 ,000 .00  and  the  resu l t i ng  cap i ta l  ga in  was  repo r ted

on the joint personal income Lax returns of petit ioners,

Frederick C. Whaley and E. Helen Whaley.

CONCLUSTONS OF LAW

A. That the stock exchange seat owned by petiLioner,

Frederick C. Whaley, was not being used in the business of the

partnership F. C.Whaley & Company at the t ime of the sa1e, nor

was i t  be ing used in  bus iness by pet iE ioners,  Freder ick C'

whaley and E. Helen whaley, at the t ime of the sale.
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B. That pet i t ioners are not subject  to unincorporated

business tax in 1970 on the sale by Frederick C. Whaley of

the stock exchange seat and, therefore, the deficiency is

erroneous in its entirety and is cancelled.

DATED: Albany, New York

June 7,  L977

\n  f r  l /
U\A",X.,\^^ Ltr<,'€

COMMISSIONER

COMMISSION



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ihrne 7, L977

Frederi.ek C. trlhaley & E. Helen Whalcy
Indl,vtdually & aE so-partnerc of
8. C. llhaley & CoqrarNy
Poct Office Box G
Syosset, Ne*r York 11791

Ptease take notiee of the DECISICIT
of the State Tax Commission enclosed herewith,

Please take further notice that Pursuant to
Sect ion( l)  722 of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be comrnenced within 4 mOntlfa
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed to the undersigned. They
wiLl be referred to the proper party for reply.

Very truly yours'

Enc. 
Paul B. Cobnrrn
Stqrcrvislng Tax

cc: perLrioner's Represenragi#Eingr offt'ccr

Taxing Bureauts Representat ive:

A O O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 I 8 } 457-L723

r

rA -1 .12  (L176 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FREDERICK C. I^IHAIEY and E. I{ELEN WI{ALEY
indiv idual ly and as co-partners of

F. C. WHALEY & COMPANY

for Red.etermination of a Deficiency or
for Refr:nd of Unincorporated Busin-ess Tax
under Article 23 of the Tax Law for the
Year  L970 .

DECIS ION

Peti t ioners,  Frederf .ck c.  t r {haley and E. Helen tr{haley,

Post Off ice Box G, Syosset,  New York LL79L, indiv idual ly

and as co-partners of  F.  c.  whaley & companr,  f i led a pet i t ion

for redeterminat ion of  a def ic iency or for  refund of  unincorporated

business tax under Art ic le 23 of  the Tax Law for the year Lg70.

(F i le  No .  0000 f193) .

A fo::mal hearing was held before Michael Alexander, Hearing

off icer,  dt  the of f ices of  the s ' tate Tax commission, T\ , ro wor ld

Trade center ,  NewYork ,  New york  on  Ju ly  30 ,  Lg76 a t  9 :00  A.M.

Petit ioners appeared by Gary Lakin, Esq. The rncome Tax Bureau

appeared by Peter crot ty,  Esq. (Arthur Rosen, Esq..  of  counsel) .
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rSSUE

Whether the gain on the sale of a seat on the New York

Stock Exchange by its owner can be attributed to the partner-

ship, of which the owner of the seat was a partner, or to

him individually, for purposes of unincorporated business tax

l iab i l i t y .

FINDINGS OF FACT

1.  Pet i t ioner ,  F .  C.  Wha ley  & Co. ,  f i l ed  a  New York  S ta te

Partnership return for  the year L970. The gain on the sale of

a New York Stock Exchange seat was not mentioned therein.

2.  On August 27, L973, the Incomei Tax Bureau issued a

Statement of Audit Changes to Frederick C. Whaley and E. Helen

tr' lhaley, individually and as co-partners doing business as

F. C. Wtraley & Company, stating unincorporated business tax

due in  the  s r :m o f  $712.05 ,  p lus  in te res t  o f  $10f .09  Eo tha t

date. The basis for the tax was stated to be the gain from the

sale or disposi t ion of  a stock exchange seat which was an

asset of  the business. Accordingly,  a Not ice of  Def ic iency dated

August  27 ,  1973 was issued.

3.  Pet i t ioner,  Freder ick C. I , lhaley,  purchased a seat on

the New York Stock Exchange on Apr i l  7 ,  L932 for $126 ,753.L6.

FIe used that seat in business as a Stock Special ist  and as a

partner in the partnership of F. C. trlhaley & Company, unti l his
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retirement on July 1, 1968. The sole Partners in that

partnerstr-ip for the years 1963 through L970 were Petit ioners,

Frederick C. Whaley and his w'ife, E. I lelen Whaley.

4. During the years 1963 through L970, the only salary

paid by the parLnership was paid to pet i t ioner,  Freder ick C.

Whhley. During the years L957 through L970, the parLnership

balance sheets do not indicate the seat as an asset of  . the

partnership. The partnership did pay registration fees and

dues on the stock exchange seat through f968, but did not

l is t  such deduct ions for the years L969 and 1970.

5 .  A f te r  pe t i t ioner ,  F reder ick  c .  wha ley 's  re t i rement ,

Ehe returns of F. C. Whaley & Company showed minimal income

from conrmissions and no unincorporated business tax due for

L969 and 1970.

6 .  0n  Ju ly  31 ,  L97A,  the  s tock  exchange seat  was  so ld

fo r  $ f4S,000.00  and the  resu l t ing  cap i ta l  ga in  was rePor ted

on the jo int  personal  income tax returns of  pet i t ioners,

Frederick C. Whaley and E. i{elen l^Ihaley.

CONCLUSTONS OF LAW

A. Ihat the stock exchange seat owned by petit ioner,

Frederick C. tr^Ihaley, was not being used in the business of the

partnership F. C.Whaley & Company at the time of the sale, nor

was i t  being used in business by pet i t ioners,  Freder ick C-

trfhaley and E. I{elen trIhaley, at the time of the sa1e.
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B. That pet i t ioners are not subjeet to unincorporated

business tax in L97A on the sale by Frederick C. tr^lhaley of

the stock exchange seat and, therefore, the deficiency is

erroneous in its entirety and is cancelled.

DATED: Albany, New York

June 7,  L977

COMMISSION


