
STATE OF NEW YORK
STATE TAx COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WAD RENT.A-TRUCK CO.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c leS)  23 of the
Tax Law for the XxrcQe}>al>(Rsdpd*d Fiscal
Year Ending January 31, 1968.

Sta te  o f  New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says that

t l t re  is  an employee of  the Department  of  Taxat ion and Finance,  over  J-8 years of

age,  and that  on the l4 thday of  January ,  L9l7 ,  rhe served the wi th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Wad Rent-A-Truck Co,

(tepaalrdtrfixal$e<54) the petitioner ln the within proceeding,

true copy thereof in a securely seal-ed postpald wrapper addressed

Wad Rent-A-Truck Co.
c/o AIan Weinberg
11 V'/hi testone Lane
Rochester,  New York L46LB

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(posr  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus lve  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

ThaL deponenL further says t,hat the said addressee is the trrpecrEad:dJre

xfuttx) pet i t ioner herein and that the address set forth on said nrapper ls the

last knowrr address of the €cefreos*xtrimexffi>Ehrr) petitioner.

AFFIDAVIT OF I',IAILING

by enclos ing a

as  fo l l ows :

Sworn to before me thls

14th day of January ,  L977.
\  . - - -  i

!r-\ tlT:-!V: lt\t tR
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

WAD RENT-A-TRUCK CO.
For  a  Redeterminat ion  o f  a  Def ic lency  or
a Revision of a Determinat lon or a Refund
of Unincorporated Business
Taxes under Art ic le (x) 23 of  the
Tax Law for the &rxx(q)lrl:(1xx[,rd>(xFis cal
Year Endinq January 31, 1968.

State of New York
County of Albany

Bruce Batchelor ,  being dui ly sworn, deposes and says Ehat

I l t re is an employee of the Department of Taxat i<>n and Finance, over 18 years of

age,  and tha t  on  the  l4 thday  o fJanuary  ,  L977 r :she  served the  w i th in

Not ice  o f  Dec is ion  by  (cer r i f ied)  ma i l  upon Les ter  E .  S tone

(represen*'at ive of)  the pet i t ioner in the within proceedlng,

by encl-osing a true copy thereof in a secureLy sealed postpaid wrapper addreseed

a s  f o l l o w s :  L e s t e r  E .  S t o n e ,  C p A
1705 Liberty Bank Bui lding
Buffalo, New York L42O2

and by deposit ing sarne enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deporrent further says that the said addressee is the (representat ive

of the) pet i t loner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of t t re) pet i t loner.

Sworn to before me th is

14th day of January , L977.

AFFIDAVIT OF MAILING

rA-3 (2/76)
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STATE TAX COMMISSION

STATE OF NEW YORK
'  DEPARTMENT OF TA)(ATIICN AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 1 2 7

.nnnrary t{, 19??

tlrd lrnt-'1,*!Iluct Co,
c/o ilen rhtnbrrg
ll, !'hlt*tanc ltm
Roc0r.|trr slr Ysh 110618

Oatlmrr
PLease take notice of the DECll$Io|t
of  the State Tax Conunission enclosed herewith.

Please take further not ice that Pursuant to
Sect ion() ?el  of  thr:  Tax Law, anY
proceeding in court to reviett an trdverse deci-
sion must be commenced within 4 Umthl
from the date of this not ice.

Inquiries concerning the computat:Lon of tax
due or refund allowed in accordance with this
decision or concerning any other lnatter reLat ive
hereto nray be addressed to the unrlersigned. They
will be referred to the proper pa:rty for reply.

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHONE: . ' ' .1 {$7-T'?27

r

*4 Ver:r tnrly yours '. ,

- '  
t - - i ' * " . < - a

Enc.
Fra,nlh .f. hccla
$rryl||lt'Lror of $ilrll

cc: peririoner's Repre"""t$lntr nflrxr$

Taxing Bureauts Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

WAD RENT-A.TRUCK CO.

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Fiscal Year Ending January 31,
1968 .

DECIS ION

Petit ioner, wad Rent-A-Truck Co., c,/o Alan Weinberg,

11 l, t lhitestone Lane, Rochester, New york L46Lg, f i led a petit ion

for redetermination of deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the f iscal

year  ending January 3I ,  1968.  ( f i le  No.  P-462O).  A smal l  c la ims

hearing was held before Joseph Chyrlrwaty, Hearing Off icer, dt the

of f ices of  the State Tax Cornrn iss ion. ,  State Of f ice Bui ld ing,  Buf fa lo ,

New York,  o f l  September 16,  L976,  dt .  2 :45 P.M.  Pet i t ioner  appeared

by Lester E. Stone, CPA. The Inconre Tax Bureau appeared by

Peter  Crot ty ,  Esg. ,  ( t t t ichael  Weinste in,  Esq.  o f  counsel ) .

I S S U E

Was the gain derived from the instal lment sale of business

assets of a l iquidat ing partnership and subsequent ly distr ibuted
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to the partners, subject to an uni:ncorporated business tax

applied to the partnership?

FTNDINGS OF :FACT

1.  Pet i t ioner ,  Wad Rent-A-Truck Co. ,  d id  not  f i le  an

unincorporated business tax return for the f iscal year ending

January 31,  1968.

2.  On June 24,  L974,  the Income Tax Bureau issued a State-

ment of Audit Changes and a Notice of Deficiency against

Alan Weinberg,  Jack J .  Feinglass,  e t  a l . ,  ind iv idual ly  and as

co-partners, d/b/u the f irm name a:nd style of Wad Rent-A-Truck Co.,

d issolved,  for  f isca l  year  ending ,January 31,  1968.  In  the

Statement of Audit Changes, the Income Tax Bureau asserted that

in accordance with the decision of the State Tax Commission dated

May L6,  L972 which held that  the gain on the insta l lment  sa le for

the f isca l  year  ending January 31,  L967,  was subject  to  unincor-

porated business tax; the gain on the instal lment sale for the

f isca l  year  ending January 31,  1965 was a lso subject  to  unincor-

porated business tax.

3. Petit ioner, Wad Rent-A-Truck Co., was a partnership

using the accrual basis as their method of accounting. It  f i led

an II-2O4, New York State partners.hip return for f iscal year

ending January 3L, L967. On this :return they indicated that this

was a f ina l  re turn;  that  the businress d issolved August  31,  L965,
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and that the l iquidation of the parrtnership was completed

during the f iscal year ending January 3I, L967. On a schedule

attached to this return the partnership reported a gain from

sale of partnership assets. The srchedule also stated that the

gain was to be reported on the insltal lment method.

4. On January 10, L966, Wad Rent-A-Truck Co. sold busj-ness

asse ts  fo r  $80 ,000 .00  o f  wh ich  $73 i ,837 .75  rep resen ted  a  ga in  i n

accordance with section L245 of t tre Internal Revenue Code. In

return for  these assets the pet i t j .oner  received $80,000.00 of

promissory notes. The notes were payable including interest at

6% on the 20th day of each month f:or 24 consecutive months com-

mencing on the 20th day of Februar:y, L966. Ttre instal lment

payments were deposited in an agency account and disbursed by

the agent to each former partner. These twenty-four monthly

insta l lments were in  the amount  of :  $3,545.68 each and inc luded

interest at the rate of 6%. fhe glain on the instal lment obligations

was  $38 ,023 .9O fo r  t he  f i sca l  yea r  end ing  January  31 ,  1968 .

5.  Pet i t ioner ,  Wad Rent-A-Tr :uck Co. ,  f i led an I I -2O4,

New York State partnership return for the f iscal year ending

January 31, L97I. T'he return indj-cated that the business was

in l iqu idat ion.
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6 .  Thb pet i t ioner ,  Wad Rent- j \ -Truck Co. . ,  contended that

i t  d issolved pr ior  to  February L,  .L967,  and that  the notes

received in  payment  of  bus iness assets were d is t r ibuted in

l iqu idat ion of  each par tner 's  in te: rest .  Pet i t ioner  a lso con-

tends that the partnership realize<l no gain on the sale of the

bus iness  asse ts  by  reason  o f  sec t i on  453  (a )  o f  t he  In te rna l

Revenue Code of L954 and that the rrotes di-str ibuted to the

par tners for  each par tnerr  s  share rvas not  suf f ic ient  to  subject

these par tners to  unincorporated business tax.

CONCLUSTOI{S OF LAW

A. That  the business being l :Lquidated by pet i t ioner ,  Wad

Rent-A-Truck Co. ,  was an unincorpo:cated business as such term

is  de f i ned  i n  sec t i on  703  (a )  o f  t he  Tax  Law.

B. That the instal lment payments received by the former

par tners of  Wad Rent-A-Truck Co.  dur ing the f isca l  year  ending

January 31,  1968 const i tu ted unincorporated business gf ross

income of the partnership within the meaning and intent of

sec t i on  705  (a )  o f  t he  Tax  Law.

C.  That  the pet i t j -on of  Wad l lent -A-Truck Co.  is  granted

to the extent  that  the gain on the insta l lment  sa le of  bus iness

assets for  the f isca l  year  ending i lanuary 3I ,  1968 is  reduced

f rom $4 I , 090 .11  t o  $38 ,023 .90  and  { : he  i n te res t  i ncome  tha t  was

es t ima ted  a t  94 ,418 .83  i s  r educed  t o  $1 ,351 .89 ,  and  t ha t  t he

Income Tax Bureau is hereby directed to accordingly modify the
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No t i ce  o f  De f i c i ency  i ssued  June  24 ,  r974 ,  t oge the r  w i th  such

interest  as may be lawfu l ly  owing;  and that  except  as so granted,

the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New york

January T4, L977
COMMISSTON

\ . n  \

:!tu\&- )C*^,''^^-
COMMISSIONER


