
srATE Or'NnW vOn*
STATE TAX COMMISSION'

In the Matter of the Pet i t lon

o f

ALFRED G. VANDERBILT

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnat lon or a Refund
nr Personal Income and
il*"" g*+&8fPf"{Bt#zg"RigSss or the
Tax Law for the Year{s}>roo<***ted(t) L966.

Sworn to before me this

13th day of January ,  L977.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says that

rhe is an employee of the Department of Taxat lon and Finance, over 18 years of

age,  and tha t  on  the  l3 thday  o f  January  ,  L977 r>9he served thewlEh in

Notice of Decision by (cert i f ied) mai l  upon Alfred G. Vanderbi l t

*@) the pet l t loner in the withln proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Mr .  A l f red  G.  Vanderb i l t
P . O .  B o x  3 3 6
Westbury, New York 11590

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the United States Postat Servlce withln the State of New York.

That deponent further says that the said addressee is the (trry5e<tEltagfiFc

rtr>ohe) petitloner herein and that the address set forth on said nrapper is the

last known address of the fuef*c€cfttrfirve<pf>Gtle) petltloner.
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STATE OF NEW YORK
STATE TAX COMMISSION'

In the Matter of the Pet i t ion

o f

AI,FRED G. VANDERBILT

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnatton or a Refund
nr Personal Income and
i"*u" HR#18'"PfJBt#z5"iig3ss or rhe
Tax Law for the YearQ$:oo<*edofr(x) L966.

by enclos ing a

a s  f o l l o w s :

Sworn to before me this

13th day of January ,  L977,

AFFIDAVIT OF MAILING

St,ate of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and saye that

ahe is an empl-oyee of the Department of Taxatlon and Finanee, over 18 years of

age,  and tha t  on  the  l3 thday  o f  January  ,  L977 r rhe  served thewl th in

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Richard J.  Taylor

(representat ive of)  the pet i t ioner in the within proceedlng,

true copy thereof in a securely sealed posLpaid wrapper addreseed

Richard  J .  Tay lo r ,  Esq.
Gasser & Hayes
One Chase Manhattan Plaza
New York, New York 10005

and by deposit lng same enclosed in a postpatd properly addressed wrapper in a

(post of f ice or off lc lal  depository) under the exctuslve care and custody of

the United States PosEal.  Servlce within the State of New York.

That deponent further says that the said addreasee is the (representat ive

of the) pet iEioner herein and that the address set forth on said wrapper ls the

last knolrn address of the (represenEative of the) pet i t loner.
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N . Y .  1 2 2 2 7

otnnurry lt, 19??

frrsfng OGtlorr
Pet i t i one r ' s Representat ive:

Taxing Bureauts Representat ive:

A D D R E S S  Y O U R  R E P L Y  T O

TELEPH.NE:,u. , . ,  l3?t l? l t

r t{f. llfr.d 6. rtrndubtlt
T.O. Eor tt6
H.|tlrur1rr sfu rsh l139o

Ittlr fit. Yhndlffbft t I

Please take notice of the DECtsff,t
of the State Tax Commission encl"osed herewith.

Please take further not ice that Pursuant to
Sect ion(s) 690 e ?81 of the Tax Law, any
proceeding in court to revie!.t an adverse deci-
sion must be cornrnenced within { *nthl
from the date of this not ice.

Inquir ies concerning the computat ion of tax
due or refund altowed in accordance with this
decision or concerning any other matter reLat ive
hereto rnay be addressed to the
will be referred to the proper

Enc.

c c :

to the undersigned. They

TA-1 .12 ( L / 7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ALFRED G. VANDERBILT

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income and
Unincorporated Business Tax under
Ar t ic le  22 and 23 of  the Tax Law for
the  Year  1966-

DECISION

Al f red G.  Vanderb i l t  f i led a pet i t ion under  sect ions 722 and

589 of  the Tax Law for  the redeterminat ion of  a  def ic iency issued

June 28,  L97L,  wi th  respect  to  the year  1966 in  the amount  of

$9 ,730 .80  fo r  pe rsona l  i ncome tax ,  $3 ,308 .71_  fo r  un inco rpo ra ted

business tax and $3,287 -65 in terest  on both taxes for  a  to ta l  o f

$L6 ,327 .16  under  A r t i c l es  22  and  23  o f  t he  Tax  Law.

A  hea r ing  was  du l y  he ld  on  March  27 ,  1973 ,  d t  t he  o f f i ces  o f

the State Tax Commiss ion,  B0 Centre Street ,  New York,  New York,

before Nigel  G.  Wr ight ,  Hear ing Of f icer .  The pet i t ioner  was

represented by Richard J .  Taylor ,  Esq.  o f  Gasser  & Hayes.  The Income

Tax Bureau was represented by Saul  Heckelman,  Esq. ,  appear ing by

Solomon Sies,  Esg.  The record of  sa id hear ing has been duly  examined

and considered.
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ISSUES

The issues in this case are (A) whether an instal lment payment

received in  1966 f rom a 1958 sale is  taxable and (B)  the proper

method of al locating between states the income of a horse breeding

and rac ing farm.

FINDINGS OF FACT

1.  Pet i t ioner  has a lways been and remains a res ident  o f  New

York State.

2 .  I n  Sep tember ,  1958 ,  pe t i t i one r ,  h i s  w i fe  and  o the r  f am i l y

members so ld a 9,000 acre parcel  o f  land in  Char lo t te  County,  F lor ida,

to land developers. This land had been held in a tenancy-in-common

and had been used in catt le ranching and the raising of crops under

the name "Vanderbil t  and Vanderbil t ,  trading as fwo-V Ranch."

Pet i t ioner  rea l ized a substant ia l  ga in on sa id sa le.  He chose

to report such gain for Federal tax purposes on the instal lment

method and at  capi ta l  ga in rates.  Pet i t ioner  d id  not  repor t  such

gains for New York tax purposes in 1958. Furthermore on advice of

counsel ,  he d id not  e lect  in  1958 to use an insta l lment  bas is  for

report ing income to New York State.
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3.  An insta l lment  payment  on the 1958 sale of  the F lor ida

land was received in 1966. The port ion of said instal lment taxable

to  the  Federa l  Governmen t  was  $194 ,616 .13 .  Thus ,  a f te r  t he  cap i ta l

ga in  deduc t i on ,  t he  sum o f  $97 ,308 .07  i s  i nc luded  i n  pe t i t i one r ' s

Federa l  taxable income as a resul t  o f  the 1958 sale.  Deeming th is

not taxable for New York purposes, petit ioner had subtracted this

from his income in report ing for New York purposes. The deficiency

in personal income tax in issue is based entirely in deeming this

capital gain to be New York income in L966.

4.  In  1966,  pet i t ioner  operated as a bus iness,  the Sagamore

Farm, which was located in Glyndon, Maryland. This was a racing

stable which raced horses at  t racks a l l  over  the Uni ted States.

The Maryland farm was the only location where this business owned

real  estate,  had employees or ,  so far  as the record shows,  received

i ts  cash receipts .  The only  act iv i ty  o f  the business in  New York was

racing horses at New York tracks and the incidental boarding of the

horses while thev were at the New York tracks. The horses themselves

were outside of New York more than they were in New York. The farm

had earn ings f rom winnings,  s tud fees,  sa le of  fer t i l izer ,  the

board ing of  horses and b lacksmi th fees.  I t  a lso bred and so ld horses

which was usual ty  at  a  loss.  The last  year  when i t  made a prof i t  on

breeding was in  1957 when i t  syndicated "Nat ive Dancer . "
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5.  Pet i t ioner  repor ted as New York income,  only  an a l locable

sha re  o f  i t s  ea rn ings  f rom rac ing .  To ta l  w inn ings  were  $131  ,6L2 .5O,

d i r ec t  expenses  we re  $45 ,9O4 .37 ,  i nd i r ec t  expenses  we re  $ I24 ,727 .79

and  a  ne t  l oss  was  compu ted  o f  $39 ,019 .66 .  Pe t i t i one r  a l l oca tes  th i s

loss on the basis of the dotlar value of i ts winnings in New York

State d iv ided by the dol lar  va lue of  i ts  winnings ever lnvhere,  a  rat io

o f  63 . I 3%.

6.  T lhe def ic iency in  issue for  un incorporated business tax

is  based ent i re ly  upon re ject ing the a l locat ion formula used by the

petit ioner on the grounds that i t  does not give a fair and equitable

dis t r ibut ion of  income to New York State.  A d i f ferent  a l locat ion

is  computed on the fo l lowing basis :  The rac ing,  breeding and se l l ing

of  horses are considered to  be a s ing le bus iness.  The prof i t  f rom

rac ing  and  b reed ing  o f  $67 ,122 .56  was  added  to  a  "p ro f i t "  f r om the

sa le  o f  ho rses  o f  $130 ,275 .OO fo r  a  t o ta l  p ro f  i t  o f  $197 ,397 .56 .

(the computation of the profi t  from Lhe sale of horses is not in the

record. ) This was al located to New York by a two factor formula made

up of the races run in New York and everywhere and the receipts

received in New York and everlnrhere. The racing ratio is 93/122 or

76.23%. The receipts ratio was computed by adding New York racing
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w inn ings  o f  $83 ,687 .50  to  New York  " rece ip t s "  f rom the  sa le  o f

ho rses  o f  $60 ,900 .00  f o r  a  t o ta l  o f  $143 ,987 .50  and  d i v i d i ng  by

the  sum o f  t o ta l  rac ing  w inn ings  o f  $598 ,123 .33  and  to ta l  rece ip t s

f r om the  sa le  o f  ho rses  o f  $215 ,502 .00  f o r  a  t o ta l  o f  $813  ' 623 '33 '

(rhe record does not show how the location of the receipts in the

formula were speci f ied. )  This  rat io  as so computed is  17.7O%. The

average of the two ratios is 46.97% and the income so al located to

New York  amoun ts  to  $92 ,717 .63 .

7. The method of al location proposed by the auditor i f  applied

to earl ier years would result in lower amounts of New York income

and New york taxes. This decrease in income would completely offset

any income in those years and would further result in net operating

loss carry fortoards to the year in issue in ammounts in excess of

the def ic iency here in  issue.

CONCLUSIONS OF I,AW

A. The qain on the sale of the Florida catt le ranch may be

subtracted under  sect ion 612 (c)  (5)  o f  the Tax Law f rom Federa l

adjusted gross income s ince such gain was repor table under  ar t ic le  16

of  the Tax Law in  1958.  The g:a in was character ized as a capi ta l  ga in

for  Federa l  purposes under  sect ion 1231 of  the In ternal  Revenue Code.
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However, New York had no comparable provision and the property sold

would not have been a capital asset under New York law in 1958

(see Reg .  20 NvCRR 265.2)  and th is  would not  be subject  to  a capi ta l

ga ins tax.  the gain was,  therefore,  repor table for  normal  tax

purposes but the normal tax for 1958 was forgiven as part of a charge

by New york to a pay-as-you-go tax system. There is furLher no reason

to suppose that petit ioner would have elected an instal lment basis for

New york purposes so that any New York income would have occurred

in  1958  and  no t  i n  1966 .

B.  1rhe a l locat ion formula used by the pet i t ioner  is  adequate.

No reason has been given as to why it  would not be fair and equitable-

In fact the al location formula proposed by the auditor is obviously

i tse l f  inherent ty  unfa i r  and inequi tab le.  The use of  number of  races

instead of racing winnings is not appropriate where racing is engaged

in not as a hobby but as a busi,ness- More importantly the use in the

other proposed factor of receipts alone completely ignores the very

large expenses incurred outside of New York to earn those receipts -
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C.  Even i f  the proposed a l locat ion was correct ,  the pet i t ioner

may apply the same theory to previous years to compute net operating

loss carryovers for  use as an of fset  against  the proposed def ic iency.

An of fset  is  necessary to  prevent  inconsis tency.  No quest ion has

been ra ised here as to  a r ight  to  a refund.

DECISION

The def ic iency in  issue is  er roneous in  i ts  ent i re ty  and is

cancel led.

DATED: Albany, New York

Januarv 13,  L977

STATE TAX COMMISSION

COMMISSlONER
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STATE OF,NEW YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion
i

o f

ALFRED G. VANDERBILT 
:

For a Redeterminat ion of  a Def ic iency or  :
a  Revis ion of  a Determinat ion or  a Refund
of Personal  Income & Unincorporated:Business
Taxes under Article (s) 22 & 23 of the
Tax Law for the Year(qir€6<f*Xiie6&) 1966. :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batehelor ,  being duLy sworn, deposes and says that

xhe is an ernpLoyee of the Department, of Taxation and Flnance, over L8 years of

age, and that on the 18th day of March ,  1977,  * te  served the  w i th in

Not ice of  Decis ion by (cert i f ied) mail upon Alfred G. Vanderbil t

kEor*n*qteg*u*:gf) the petit.Loner ln the withln proceeding,

by encloslng a true copy thereof in a securely sealed postpatd wrapper addressed

as fo l lows:  Mr .  A l f red  G.  Vanderb i l t
C/O Glasser

*"*n$: ?uT"ft+"' lat of,' ^' ̂
and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addreesee is the (WemW*eEL+*

**xqbe) petitioner herein and that the address set forth on sald ltraPPer ts the

last knorsn address of the (UCp*greO$:ki$g<"fxttle) petitioner.

Sworn to before me this

l8 thday  o f  March  ,  L977.

rA-3 (2/76)


