
STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

MALCOLM W. VALI,ANCE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le  &)  23 of  the
Tax Law for the Year(s)*XxB€,!*ip*(gi

L967 through L97O

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says Ehat

16he is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  t .he  7  day  o f  December  ,  L977,  she served the  w i th in

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Malco lm W.
Va l lance

Gfngnsa€xta$<Lra*xgdi the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Ma lco lm W.  Va l lance
224 Colonial  Lane
Palm Beach F lo r ida  33480

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed \^ / rapper

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody

the  Un i ted  Sta tes  Pos ta l  Serv ice  ro i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (lqpfrt!etfrrd,S8\)€<

X*xf&e) pet i t ioner herein and that the address set forth on said wrapper is the

lasr known address of rhe (t(dpfSsetdrt5xxtrd<)clExuH€ry petirioner.

Sworn

7

be fo re  me  th i s

of December

AFFIDAVIT OF MAILING

l n a

o f

E O

d a

rA-  3 (2 /7  6)

,  L9 '77.



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Mm ?r lt??

trrtdeln $. ftffwr
*t4 &lruf*f ffin
nrh trd, ftortdr t3{SO

Drls f&" Tlllmr

Please take notice of the WtflQf
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to sectiorfi;) ?tt of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within {  ;gg1l&f
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Taxing Bureau's Representative

cerely,

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

}.{ALCOLM W. VALLANCE

for  Redeterminat ion of  a Def ic iency or  for
Refund of Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Years
L967 through 1970.

DECISION

Pet i t ioner ,  Malcol rn W. Val lance,  224 CoLonia l  Lane,  Palm Beach,  F lor ida

33480,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

unincorporated business tax under Article 23 of the Tax Law for the years

L967 ,  1968 ,  L969  and  L97O (F i l e  No .  L3443 ) .

A small claims hearing was held before Joseph Chyryruaty, Hearing Officer,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York,  on January 26,  L977 at  9:15 A.M. Pet i t ioner  appeared pro se and by

Alber t  Shlom, Esq.  The Income Tax Bureau appeared by Peter  Crot ty '  Esq.

(F rank  Lev i t t ,  Esq . ,  o f  counse l ) .

ISSUE

Whether the income derived from the pet i t ionerrs act iv i t ies as a personal

consultant dur ing the years L967, 1968, 1969 and 1970 was subject to the

unincorporated business tax.
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FINDINGS OF FACT

1. On March 3L, 1975, the Income Tax Bureau issued notices of deficiency

against  the pet i t ioner ,  Malcolm W. Val lance,  for  the years 1967,  1968,  1969 and

L970, imposing unincorporated business taxes upon the incone received from his

act iv i t ies as a consul tant .

2. During the years at issue, the petit ioner received compensation from

the fo l lowing sources:

Source

Rodman A. Heeren
Ding Dong Citrus Corp.
Doris Duke
S. Rothchi ld
R. Cushing
Comer of London

Totals

]-967

$rL,426
5 ,000

$ L 6 , 4 2 6

1 9 6 8

$ 1 5 , 9 5 0

160
2 ,650

$18 ,  760

L969

$29 ,4BO
15 ,000
3 ,692

600

L970

$25 ,994
10 ,000
5 ,28 r

$48 ,772 $4L ,275

3.  The pet i t ioner ,  Malcolm W. Val lance,  was h i red in  1959 by Mr.  Rodman

Heeren to manage the Heeren household. These duties included hiring servants,

decorating the home and purchasing househol-d goods. He remained with Mr. Heeren

during the years at issue, performing the duties of a household manager as well

as assuming new responsib i l i t ies of  a h igher  cal iber .  These new responsib i l i t ies

inc luded render ing serv ices wi th respect  to  Mr.  Heerenfs f inancia l  investments

and ar t  co l lect ion.  In  regard to Mr.  Heeren's  f inancia l  investments,  the

pet i t ioner  contacted and met  wi th investment  brokers and at torneys.  Pet i t ioner

also rendered serv ices for  Ding Dong Ci t rus Corp.  at  the d i rect ion of  Mr.  Heeren

who was the sole stockholder  in  that  corporat ion.  The serv ices pet i t ioner

rendered for  Ding Dong Ci t rus Corp.  inc luded h is  at tending a var iety  of  meet ings

for  Mr.  Heeren and h is  act ing as l iason for  Mr.  Heeren in the dai ly  act iv i t ies of
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Ding Dong Ci t rus Corp.  In  regard to Mr.  I {eerenrs ar t  co l lect ion,  pet i t ioner  was

directed by Mr. I leeren to contact art museums and appraisers for the purpose of

making contr ibut ions of  var ious p ieces of  ar t  work.

4.  The pet i t ioner  repor ted dai ly  to  the home of  Mr.  Heeren in order  to

receive his schedule for the day. If Mr. Heeren was out of town, he would give

the pet i t ioner  pr ior  inst ruct ions or  contact  h i rn by phone and g ive h im an assign-

ment .  The pet i t ioner  was subject  to  the wi l l  and contro l  o f  Mr.  Heeren as to

what  was to be done.

5.  The pet i t ioner  had an of f ice in  h is  home urhere he mainta ined some of

Mr.  I leerenrs records.  He used th is  of f ice to per fc , rm serv ices for  Mr.  Heeren

during evening hours or during periods when Mr. Heerren was away from home.

6.  The pet i t ioner  received compensat ion f rom Mr.  Heeren in the form of

wages and bonuses,  and a lso f rom the Ding Dong Ci t rus Corp.  in  the form of

bonuses. The bonuses he received were based on expenses he incurred and his

work per formances.  Socia l  secur i ty  benef i ts  were wi thheld f rom the wages paid

to him by Mr. Heeren. No state or Federal income taxes were withheld from any

compensation he received.

7.  Dur ing the year  L968,  the pet i t ioner  recei -ved $2,650.00 f rom Comer of

London. This compensation resulted from the purchase of furniture from Comer by

Mr.  Rodman Heeren.  Dur ing 1969 and L970,  the pet i t ioner  received compensat ion

from Mrs.  Dor is  Duke who was an af f luent  f r iend of  Mr.  Heeren.  The $3 '692.00

received from Mrs. Duke in L969 was compensation for a single trip to London to

purchase a valuable p iece of  ar t .  The $5,28L.00 received in 1970 was compensat ion

for  the purchase of  an expensive p iece of  jewelry .  The acquis i t ions,  which pet i -

t ioner made for Doris Duke, S. Rothchild and R. Cus:hing during the years L968, 1969

and 1970, were made at the request of Mr. Heeren.
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8. Pet i t ioner acted as a personal aide to Mr. Rodman Heeren, handJ-ing

matters for him and for his company, Ding Dong Citrus Corp. He was directed

by Mr. Heeren only, while handling these matters.

CONCLUSIONS OF LAI,I

A. That the income received by petit ioner, Mal-col-m W. Vallance, from his

aet iv i t ies as a personal  consul tant  dur ing the years L967r 1968,  L969 and L970,

constituted compensation as an employee exempt frorn the imposition of unincorpo-

rated business tax in accordance with section 703(b) of the Tax Law. Although

the petit ioner received the rnajor portion of his income from two sources, he was

directed and contro l led by Mr.  Rodman Heeren only;  therefore,  there was no conf l ic t

concerning the r ight  to  contro l  the pet i t ionerrs acf iv i t ies.

B.  That  the pet i t ion of  Malcolm W. Val lance is  granted and the not ices of

def ic iency issued March 3I ,  1975 are cancel led.

DATED: Albany, New York STATE TAX COMMISSION

December 7,  L977
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