
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

IRVING TANNENBAUM

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under Art icle (x) 23 of the
Tax Law for the Year(s) oo<*eo$d{x)
L 9 6 4 ,  1 9 6 5  a n d  1 9 6 6 .

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

otre is an empl"oyee of the Department of TaxaElon and Finance, over 18 years of

age, and that on the l2thday of May , L9 77, *re served the withln

Not ice of  Decis ion by (certified) mail upon Irving Tannenbaum

(t4trxrentxxtFl€.xit) the petltioner ln the within proceeding,

by encl-osing a true copy thereof in a secureLy sealed postpald wrapper addressed

as follows: Mr. Irving Tannenbaum
700 Shore Road
Long Beach, New York 1156I

and by deposlt ing same enclosed in a postpatd properly addressed wrapper Ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

Ehe United States Postal  Service within the State of New York.

Thar deponent further says that the sald addressee is the (xrpem.xkaed:Et

oi*xhtl1 petitioner hereln and that the address set forth on said wrapper ls the

last known address of the en'Fu€*xlt:rclull'x0ifixf$E) petitloner.

AFFIDAVIT OF MAILING

Sworn

L2L}j,

to before me this

dav of MaY

rA- 3 (217 6)

,  L977 . 6pu* rKaru*f"r



STATE OF NEW YORK
STATE TAX COMI.{ISSICJN

In the l" lat ter of  the Pet i t ion

o f

IRVING fANNENBAUM

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art iete(n) 23 of the

AFFIDAVIT OF MAILING

Tax Law for the Year(s)>rm<eofud{rf
1964,  L965 and L966.

State of New York
county of Albany

Bruce Batchelor ,  being duLy sworn, deposes and says that

Ohe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 12th day of May , L977 , xhe served the wlthin

Notice of Decision by (cert l f ied) mai l .  upon lrwin G. Shapiro

by enclos ing a

as  fo l l ows :

(representat ive of)  the pet l t ioner in the withln proceedlng,

true copy thereof in a securely sealed postpaid wrapper addressed

Irwin G. Strapiro, cPA
Shapi ro and Rosenste in,  P.C.
2O0 East 58th Street
New Yorkr New York LOO22

and by deposlt tng same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ictal  depository) under the excluslve care and custody of

Lhe UniEed States Postal  Service wlthin the State of New York.

That cteponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said l rraPPer ls the

last known address of the (representat, ive of the) pet l t ioner.

Sworn to

12th  day

before me thls

o f

{

rA-3 (2/76)

May ,  t 977 . K.r,."-o- R^JqN-o-Q.ur



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

tlay l3r l9?7

A D D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: tu r g l{t?-l?lt

r llr. lrvffrg Sanrmbun
?OO shorr nrlrd
tq gcrrilr, Irt, fork 11561

ha tlrr |hnn$ctnr

Please take notice of the DEEISIfl
of  the State Tax Commission enclosed herewith,

Please take further notice that Pursuant to

Seetion(1> 1r7. of the Tax Lawr aDY
proceeding in court to review an adverse deci-

sion must be cornrnenced within { l6tfth;
f rom the date of  th is  not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned. They

will be referred to the proper party for reply.

Enc.

c c :  P e t i t i o n e r t s

srgnrvtror of s[rll
- eletn E i8fngr
Representat ive:

Taxing Bureau's  Representat ive:

rA-1 .  12  ( t /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

IRVING TANNENBAUM DECiSION

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Taxes
under Article 23 of. the Tax Law for the
Yea rs  I 964 ,  I 965  and  i 966 .

Petit ioner, Irving Tannenbaum, residing at 450 Shore Road, Lonqbeach,

New York 11561, has f i led a petit ion for redetermination of a deficiency or for

refund of unincorporated business taxes under Art icie 23 of. the Tax Law for the

yea rs  L964 ,  I 965  and  1966 .  (F i l e  No .  00681 )  .

A smali claims hearing was held before Phil ip Mercurio, Small CIaims

Hear ing Of f icer ,  on September 14,  I97 6 at  I0 :45 A.M.  at  the of f ices.  o f  the

State Tax Commission, Two World Trade Center, New York, New York. The

petit ioner appeared by irwin G. Shapiro. The Income Tax Bureau appeared by

Pe te r  C ro t t y ,  Esq . ,  (Lou is  Sen f t ,  Esq . ,  o f  counse l ) .

ISSUES

I. Whether the income received during

by the petit ioner, Irving Tannenbaum, from his

representative is subject to the unincorporated

the  yea rs  L964 ,  I 965  and  1966 ,

activit ies as manufacturer's

business tax.
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II.  Whether the petit ioner, Irving Tannenbaum, had a reqular place of

business located within and without New York during said years.

II I .  Whether the petit ioner, Irving Tannenbaum, had reasonable cause for

not f i l ing unincorporated business tax returns.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

t. Petit ioner, Irving Tannenbaum, and his wife t imely f i led New York

State res ident  re turns for  the years 1964,  1965 and I966.  He d id not  f i le

unincorporated business tax returns for said years.

2.  On May 26,  L969,  the Income Tax Bureau issued a Statement  of

Audit Changes against the petit ioner, Irving Tannenbaum, imposing unincorporated

business tax upon the income received by the petit ioner, Irving Tannenbaum, from

his act iv i t ies as a manufacturer 's  representat ive dur ing the years I964,  I965

and 1966. It  also imposed a penalty under section 685(a) for fai lure to f i le

unincorporated business tax returns for said years. In accordance with the

aforesaid Statement of Audit Changes, i t  issued a Notice of Deficiency in the

sum o f  $ I  ,  I  64 .76 .

3. Petit ioner, Irving Tannenbaum, was a commissioned manufacturer's

representat ive dur ing the years I964,  1965 and 1966.  He represented three

firms during said years. The products sold by petit ioner for each f irm were

noncompetit ive.
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4.  Dur ing the years I964,  I965 and I966,  the f i rms which the pet i t ioner

represented did not withhold Federal and New York State income taxes and social

security tax from the commissions paid him. He was not reimbursed for any of

his business expenses. He was free to work for other f irms as long as they

were noncompetit ive. He did not have any written employment contracts. The

firms for whom he soid merchandise did not exercise any substantial supervision or

control over his sales activit ies or techniques or over the t ime he devoted to sales.

5. Petit ioner, Irving Tannenbaum, was not covered by any of the f irms he

represented dur ing the years 1964,  1965 and I966,  under  any employee-re lated

plans,  Such as pension p lan,  unemployment  insurance,  or  compensat ion or

d isabi i i ty  benef i ts .

6 .  Pet i t ioner  repor ted the commiss ions and deducted the business expenses

on  Federa l  schedu le  "C" .

7 . Petit ioner, Irving Tannenbaum, was advised by his accountant that he

was not required to f i le New York State unincorporated business tax returns for

t he  yea rs  1964 ,  I 965  and  1966 .

B.  The aforesaid act iv i t ies of  pet i t ioner  dur ing the years I964,  1965 and

1966 constituted the carrying on of an unincorporated business and his income

derived therefrom is subject to the unincorporated business tax in accordance

with the meaning and intent of section 703 of the Tax Law.

9. Petit ioner has not sustained the burden of proof that he had a regular

place of business located outside the State of New York within the meaning and

intent  o f  sect ion 707 (a)  o f  the Tax Law.
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l0 . Petit ioner, Irving Tannenbaum, had reasonable cause for fai l ing to

fi le New York State unincorporated business tax returns for the years I964,

1965 and I966n and therefore the penal t ies assessed pursuant  to  sect ion 685(a)

of the Tax Law are waived.

lI .  The petit ion of Irving Tannenbaum is granted to the extent of cancell ing

the  pena l t i es  imposed  in  the  sum o f  $202 .80  fo r  t he  yea rs  I964 ,  I 965  and  i 966 ;

that the Income Tax Bureau is hereby directed to accordingly modify the Notice of

Def ic iency issued May 26,  1969;  and that ,  except  as so granted,  the pet i t ion

is  in  a l l  o ther  respects  denied.

DATED: Aibany, New York

May 12,  1977

COMMISSIONER

STATE TAX COMMISSiON

PRESIDENT

h*kq- |,c**^---

COMMiSSIONER


