
STATE OF NEW YC)RK
STATE TAX COMM].SSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

SWID-]?EARLMAN MANAGEMENT

For  a  Rede te rm i .na t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  e r  De te rm ina t i on  o r  a  Re fund
of Unincorpori:.ted Business
Taxes  unde r  A rL i c l e (90  23

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(s)nOmHfimO@O!

1971 and 1972

Sta te  o f  New York
County of Alba:ry

John Huhn ,  being duly sworn,  deposes and says that

l6 f ie  is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  Zg th  day  o f  Sep tember  ,  L9?7 ,  $ re  se rved  the  w i th in

Not ice  o f  Dec is ion by (certified) mail upon Swid-PearLman Management

@ the peLi t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as follows: iSwid-Pearlman Management
1O1 Park Avenue
.New York. New York

and by  depos i t i .ng  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r :  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  PosEa l  Serv ice  w i th in  the  Sta te  o f  New York .

That deporrent further says that the said addressee is the {fGQffldf5Gffltrtrf$d

)g$OOtlgD pet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add r :ess  o f  t he  M  pe t i t i one r .

Sworn

29th

before me th is

of  September

t o

d a y

rA-  3 (2 /7  6)

, L9 77.



STATE OF NEW YO]TK
STATE TAX COMMI{JSION

In  the lv laEter  of  the Pet iEion

o f

SWID-PEARLMAN MANAGEMENT

For  a  Rede te rm i rna t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c le (g)  23

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year(s)lS€ffi€Oogd@

1971 and 1972

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

Ihe is  an employee of  the Department  of  Taxat ion and Financer over  18 years of

age,  and that  on the 29Lh day of  September ,  19 77,  tshe served the wiEhin
Robert  E,  Harr ison,  Esq.

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Stuar t  BEcker,  CPA

(representat ive of )  the pet i t ioner  in  the wi th in proceeding '

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

Robert  E.  Harr ison,  Esq.  & Stuar t  Becker ,  CpA
as fo l lows:  of  Richard A.  Eisner  and Company

2BO Park Avenue
New York,  New York 1OO1Z

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  v t rapPer  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cusEody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S taEe  o f  New York .

That  deporLent  furLher says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add r :ess  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

29th

t o

d a y

before me th is

o f  Sep tember  ,  1977 .

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Soptmbcr 8, 1W

Suld-Pc*rlnan ilana8mcnt
1O1 Pad( Ayrnue
!{ry Torkr Ntr Tork

Gentloasnt

Please take notice of the Doclsloa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectiodOs ?ZZ of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within lr llonthr
from the date of this notice,

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In t tre Matter of  the Pet i t ion

o f

SWI D- PEARLNIAN MANAGEIVIENT

for Redeterminat ion of a Def ic iency or
fo r  Refund o f  Un incorpora ted  Bus iness
Tax under Art ic le 23 of the Tax Law for
t h e  Y e a r s  1 9 7 1  a n d  L 9 7 2 .

DECTSION

Stephen Swid and Ken Pearlman, individual ly and as co-

partners doing business under the f i rm name and style of Swid-

Pear lman Management ,  hav ing  a  p lace  o f  bus iness  a t  101 Park

Avenue, New York, New York, f i led a pet i t ion for redeterminat ion

of  a  de f ic iency  or  fo r  re fund o f  un incorpora ted  bus iness  tax

under  Ar t i c le  23  o f  the  Tax  Law fo r  the  years  L97I  and L972.

( P i I e  N o .  1 3 4 3 0 )

A fo rmal  hear ing  was he ld  be fore  So lomon S ies ,  Hear ing

Off icer,  at  the off ices of the State Tax Commission, l lnro World

Trade Center ,  New York ,  New York ,  on  May L7 ,  L977 a t  10 :45  A.M.

The pet i t ioner appeared by Robert  E. Harr ison, Esg. and Stuart

Becker,  CPA, both of the f i rm of Richard A. Eisner and Co. Tlhe

fncome Tax Bureau appeared by Peter Crotty,  Esq. (Alexander

W e i s s ,  E s e .  o f  c o u n s e l ) .
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rSSUE

Whether the petit ioner is exempt from the unincorporated

business tax on the ground that during the years in issue it

was engaged solely in the trad.ing of securit ies and commodit ies

for  i ts  own account .

FINDINGS OF FACT

1- Stephen Swid and Ken Pear1man, individually and as co-

partners doing business under the f irm name and style of Swid-

Pearlman Management, f i led New York State partnership returns for

the years 1971 and L972, in which the partnerstr ip reported that

it was engaged in investment managfement and was thus exempt from

the payment of the unincorporated business tax.

2.  On February 24,  L975,  the Income Tax Bureau issued a

Statement of Audit Changes against the petit ioner herein imposing

un inco rpo ra ted  bus iness  t ax  o f  $9 ,L7O.97  f o r  L97L  and  $10 ,218 -00

fo r  L972 ,  f o r  a  t o ta l  due  o f  $19 ,388 .97 ,  p l us  i n t e res t  o f

$3 ,000 .21 ,  f o r  a  g rand  t o ta l  o f  $22 ,389 .L8 .  Acco rd ingLY '  i t

issued a Not ice of  Def ic iency therefor .

3. In December of 1969, Stephen C- Swid and Kenneth Pearlman

entered into an agreement of partnership. The agreement provided,

i n  pa r t ,  t ha t :
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"3. Ttre purposes for which the Partnership is
formed are to serve as the general partner of
Swid Partners, a New York Limited Partnership,
to engage in general investment activit ies and
to conduct  such other  act iv i t ies and business
as may be permitted by law, whether or not
re la ted to  the foregoing.  "

4.  On or  about  February 27,  L97O, a l imi ted par tnership

known as Swid Investors was formed by Swid-Pearlman Partners as

general partners and Ronier Corporation, Henry Shalom, ,foseph

Shalom, Richard A. Eisner, Pearl Lemchen, Lou-Midi Trust by

Selwyn l - remchen,  Trustee,  and Caro l  V.  Beinste in,  e t  a l .  as

l imi ted par tners,  to  purchase or  otherwise acqui re and to  hold,

se l l ,  t rade,  t ransfer ,  exchange or  otherwise d ispose of  or  turn

to account or realize upon securit ies, commodit ies and commodity

con t rac ts  o f  any  and  a l l  t ypes  and  desc r ip t i ons . . .  "

5 .  On or  about  January 1,  L97I ,  a  l imi ted par tnership known

as Southwing Partners was formed between the partnership of Swid-

Pearlman Management as sole general partner and Henry Shalom,

Joseph Shalom, Abe Hedaya, Norma Hedaya, Joseph N. Att ie, Vivian

Shalom, as Trustee,  and Henry Shalom, as Trustee,  ds l imi ted

partners. The partnership agreement provided, in part, that the

purpose of the partnership was to:
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"purchase or  otherwise acqui re and to  hoId,  seI l ,
t rade,  t ransfer  or  exchange secur i t ies,  commodi t ies,
and commodity contracts of any and a1l types and
descript ions including but not l imited. to shares
of  capi ta l  s tock,  bonds,  notes,  debentures,  t rust
receipts ,  mortgages,  ev idences of  indebtedness,
cer t i f icates of  deposi t ,  choses in  act ion,  cer-
t i f icates of  in terest  or  par t ic ipat ion in  any
prof i t -shar ing agreements,  l imi ted par tnership
in terests ,  co l la tera l  t rust  cer t i f icates,  vot ing
t rust  cer t i f icates,  f ract ional  undiv ided in terests
in  o i l r  g€ts  or  o ther  minera l  r ightsr  put  and ca l l
options and any and al l  combinations thereof
(including the right to write any or al l  such put
and caII options and combinations thereof), cer-
t i f icates,  recej -pts ,  and other  inst ruments repre-
sent ing r ights  to  receive,  purchase,  se l l  or  sub-
sc r i be  fo r  any  o f  t he  fo rego ing ' . . .  "

6. The partnership agreement of Swid-Pearlman Management

was amended, effective as of the inception of the partnership to

prov ide,  in  par t ,  that  the purposes of  the par tnership are " to

serve as general partner of Swid Partners, a New York l imited

partnership and other l imited partnerships, to engage in general

investment activit ies and to conduct such other activit ies and

business as may be permitted by law, whether or not related to

the foregoing. " The petit ioner-partnerstr ip maintained. i ts place

of business at 101 Park Avenue, New York, New York.

7.  the pet i t ioner-par tnershipts  income for  the years in

issue was derived principally from services rendered by the

petit ioner for Swid-Pearlman Partners, and Southwing Partners.
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CONCLUSIONS OF I,AW

A. fLrat  dur ing the years L97L and L972,  the pet i t ioner-

partnershipiaas not engaged solely in the purchase and sale of

real or personal property for i ts own account and was not exempt

from ttre unincorporated business tax pursuant to sections 703 (d)

and 703 (e)  o f  the Tax Law.

B. Ttrat during the years in issue, the activit ies of the

pet i t ioner  in  the t rad ing of  secur i t ies for  o ther  par tnerships

did not constitute the purchase and sale of property for i ts

own account and was not exempt from the unincorporated business

tax .

C.  fhat  dur ing the years in  issue,  the act iv i t ies of  the

petit ioner constituted the carrying on of an unincorporated busi-

ness subject to the unincorporated business tax within the intent

and meaning of  sect ion 7O3 of  the Tax Law.

D. That the petit ion of Stephen Swid and Ken Pearlman,

individually and as co-partners doing business under the f irm name

and style of Swid-Pearlman Management, for the years L97L and L972,

be and the same is herebv denied.

DATED: Albany, New York

COMMISSZ?NSER

ISSIONER

September 29, 1977



J A M E S  H .  T U L L Y  J R . ,  P R E 5 I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

September 2! ,  1977

Swid-Pearlman Malagement
101 Park Avenue
New York, New York

Gentlemen:

Please take not ice of the Decision
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion{S[ ?22 of the Tax Law, any

proceeding in court  to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 4 Months

from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
aciordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

DIRECTOR

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

T A-r . t2 (6/7 7)
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STAAE OF NEI{ YORK

STATE TNC COMI'TI$SION

In the Matter of the Petition

of

SWID- PEART$AN }IA}IAGEDIENT \ DECISION

for RedetetmLnatlon of a Deficioncy or
f,or Refund of UnineorporatEd Busl,nesa
8ax under ArtLcle 23 of the Tax law for
ttre Yearg 1971 and 1972.

Stephen swld and Ken Pearkaan' lndLvLdually and as co-

partners dolng busineec under the firm name and style of SwLd-

Pearlman Management, having a place of busineaa at 101 Park

Av6nue. Ndr York, N6rr York, flled a petltion for redeterml'natl.on

of a def,lclencry or f,or refund of unl,ncorporated buelnese tax

under ArtLcLe 23 of the Tax Iaw for the yeare 1971 and 1972.

(Fl le No. f3430)

A formal hearLng wae held before Solomon Sl,es, Eear!,ng

offl.cer, at the of,fices of the State tax Conurisglon, ftto $forld

Trade Center, New York, New York, on Uay 17' Lg77 at 10:45 A.!{.

ftre petitloner appeared by Robert E. Harrl.son, Esg. and Stuart

Becker, CPA, both of the firm of RLchard A. Elgner and Co. l$re

Xncome Tax Bureau aPpeared by Peter Crotty, EBg. (Alexander

WeLsg, Esq. of  couns6l) .



-2-

ISSUE

Whether the petLtLoner ie exempt from the unincorltoratod

burlnese tax on ttre ground that durLng the yearg l.n Legue lt

waa angaged colaly Ln the tradlng of securLtLes and cmoditl,ee

f,or itg oqrn accctunt.

FTNDINqS OF rAg

1. Stephen 6wLd and Ken Pearlman, lndlvLdually and al co-

ptrtners dolng buei.negg under the flrrrr name and 3ty1€ of Swld-

Pearl.rnan ttlanagementr f,iled Nerr York State partnerehlp returnl for

the yeare 1971 and 1972, ln whlctr the partnershLp roport€d that

lt waa engaged Ln l.nveetment managernent and was thuc exempt f,rom

the palzment of the unlncortrrorated buainesd ta:..

2. On February 24, L975. the Incone fax Bur€au l,seued a

Staternent of Audlt Changee agaLnst the petltLonEr hereLn impoelng

uni.ncorporated buslnega tax of, $9r170'97 for 1971 and $1Or218.00

tor L972r for a total due of $19,388.97r pl.ua intereat of

$31000.21, for a grand total of $22'389.18, AccordLnglY, lt

Lsgued a NotLce of Deficiency therefor.

3. fn Deceruber of 1969, Stephen C. Swid and Kenneth pearlman

entered l,nto an agreoment of partnership. llhe agreement provlded,

ln parte thatr
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{3. lEhe pur;roaea for whlch ttre Partn€rshlp tE
formed BrG to Eerue aE the gencral Partner of
Swtd Partnargr t N€w York Llmlted Partnenhl'p,
to engag€ ln genoral inveetnent actlvltl'cs and
to conduct guctr other activt'ties and burLnegr
at may be permLtted by law. whether or not
related to the foregoing'"

4. On or about February 27, L97O, a llmited partnerehl,p

knmm as Swid Invsstor was formad by Swl,d-Pearlman Plrtnert l!

general partnerl and Ronler CorPoratl.on' Benry Shalou, {Ioaepb

Shalourr Rlchard A. Elgner, Pearl larchsn, Ipu-llll'di tnrrt by

Selwlm lCmchen, lFrtrateer and CarOl V. Bcl,nrtcln, et al. a!

Iinlted partn€rt, to purchase or ottrertrise acgul.re and to hold,

gell, trade, trangfar, exchange or otherylse dLrpoee of or turn

to eccount or rsallze upon eecuritise, comodlti,er and eomodt'ty

contracte of any and all tlpes and descriptlons.'.'

5. On or about dlanuary 1r L97L. a llmlted partncrehl.p knorn

as Southwlng Partnors was f,ormed betr*een the partnerahtp of, Srld-

Pegrlman $lsnagement ag aole general lnrtner and Henry Slralm'

iloaeph 6halqa, lbe Bedaya, Norma Hedayar iloeeph N. Attlcr Vlvlan

$halon, as Tnr;t6e. and g€nr:f Shalom, as Trustee, aa llnlted

partnere. lltte partnerthtp agrrsement provtded, in part, tlrat the

pufposo of ttre partnershl'p wae to:
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"purchaee or othenrlse acquLre and to hold, soll,
trade, trangfer or exchange aecurl,tLee. commodltleg,
and conrsrodtty contracts of any and all typer and
descrLptions !.ncluding but not llmlted to ahareg
of capltal gtock, bondg, notes, debenturos, tnrst
recelpts, mortgagarc evidences of J,ndebtedn€la;
certifl,cates of deporLt, choces in actJ.onr c€!i-
tiflcates of Lntereet or participation Ln any
profLt-rharLng agreementa, llmlted partnerlhlp
interestc, crollateral tnrgt certificater, votlng
trugt certiflcates, fractional undj.vlded intereetr
Ln ol,l., gas or other ml,neral rlghts, put and eall
optionc and any and all co,rnblnations thereof
(lncludLng the right to wrLte Eny or all euclr put
and call optione and combinationg thereof)r c€f-
tLfLcatec, receipts, and other Lngtrumants r€pre-
eentl.ng rLghto to recel,ve, purchaae, sell or lub-
ccrlbe for nny of the foregol,n![... D

5. The partnership agreement of, 8w!.d-Pearlman l{antg€mont

liraa amendedr effectLve as of the lnceptlon of the partnerfhl,p to

provlde, l,n part, that ttre purlrcses of tlre partnarehlp are rto

senre ar g€neral partner of, Srrtd Partnsrs, I Nsr York lLmlted

ptrtnemhlp and oth€r ttnlted partnerahLps, to engage Ln g€neral

Lnvestlrnent activltLee and to conduct such other actlvltlcr rnd

buglness aa may be pennitted by law, strethor or not relat€d to

tlre foregolng. o llhe petltione3-partrerehLp maintal.ned Ltr place

of busl,nega at lOL Park Avenue, N€hr york, Nehr yotrk.

i. ftre petttLoner-partnerehipta Lneome for the yeare in

lscue war deri,ved prlnclpally frorn servleec rendered by thc

petl,tioner for Swl,d-Fearlrnan Partners, and Southwl.ng Fartnerl.
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coNcrItSIoNS or rAw

A. ll'hat durlng the years 1971 and 1972, the patitlonsr-

partnerehl.pvat not engaged solely tn the purchaee and tal€ of

rsal or personal property for tts own account and wae not erstpt

f,rom the unLncorporated busi.neag tax pureuant to eectlclne ?03 (d)

and 703 (e) of the Tax Iaw.

B. that durlng the yearr in iaauer the activlties of, tlro

petltLoner in the trading of gecuritles f,or othcr partnerabtpr

dLd not cronetltute ttra purchaee and sale of property for lta

own aecount and wae not exempt frqn tlre unincorporated bualnere

tax.

C. fhat durl.ng the yeare l,n igcue, the actl'vltlcr of tlrc

petitloner conetltuted the carrylng on of an unincorlroratod bull-

n6ss nrbJect to the unl.ncorporated buel,ners tax rpLthln ttre lntcnt

and meanLng of sectton 703 of the Tax law.

D. That tJre petltl.on of Stephen Swid and Ken Pearlnanr

Lndi.vl,dually and aa co-pqrtnera doLng bueLnege under the flnt naB€

and atyle of Srrld-Pearlnan lrlrnagement, for the yean 1971 and 1972r

be and the game Le hereby denled.

DAIEDT Albanyr lil€mt York

September 29,  L977




