
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

Russell Stringhan

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of unincorporated business tax

AFFIDAVIT OF MAILING

Taxes  unde r  A r t i c l e  ( s )  ) ?  o f  t he
rax Law for the Year(s)-S&*6d*d1s)
1968  th ro r rgh  1q7q

Sta te  o f  New York
County of Alb"rry

John Huhn ,  being duly sworn,  deposes and says that

qhe is  an employee of  the Depart ,ment  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 7g6 day ofDecembe- 19 77 r  Fhe served the wi th in

not ice of  decis i -on by (cer t i f ied)  mai l  upon Russel l  St r ingham

@ the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  t , he reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as rollows: B"ega*Ar3$'ptgEg'
Huntington, NY L1743

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S taEe  o f  New York .

That deponent further says that the said addressee is the (mOOp0006gfidUp

O6OUhe) pet i t ioner herein and that the address set forth on said wraPper is the

las t  known address  o f  the  (@)  pe t i t ioner .

Sworn

7th

E O

d a y

be fo re  me  th i s

of  December

rA -3  (2 /76 )

L9 l l .



STATE 0F NEI^I YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

O I

Russell Stringham

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF I{AILING

or Uncorporated Business
Taxes  un t l e r  A r t i c l e  ( s )  23 of  the
Tax Law for the Year(s)EruA€AOad(60
1968 th rough 1973

Sta te  o f  New York
County of  Albany

John Huhn

xkre is  an employee of

age ,  and  tha t  on  the

no t i ce  o f  dec i s i on

(representat ive

by  enc los ing  a  t r ue  copy  the reo f

as  f o l l ows :  Robe r t  G .  De l  Gad io
114 Old Country Road
Mineo la ,  NY  11501

rhe Deparrmenr',r";: :": : :  
": ;""":", '"": : '  

; ' ;"":: ' : ,

l t la  day of  December ,  I9 l7 ,  ehe served the wi th in

by (cer t i f ied)  mai l  upon Robert  G.  De1 Gadio

o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody

the  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

of  the)  pet i t ioner  here in and that  the address set  for th on said wrapper is  Ehe

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

i n a

o f

Sworn

7th

be fo re  me  th i s

of December

to

d a y

rA-  3 (2 / t  6)

,  L 9 1 7 .



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

. G

ALBANY, NEW YORK t2227

Drer$u f, l9tt
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Eurcoll 6trlngh&
6 Orumcy Plaee
Suntlngtou, !I? llt43

Ilmr Er. Strbgbur

l,t "ff"" lin "i'i: " ii#,".gms$,gd o, " o h e re w i t h .
You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(1) tn of the Tax Law, any
proceeding in court  to review dn ?dverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
court of the state of New York, Albany county, within 

I rltbl
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Joho J. Solbctto
H,nctor

Petitioner's Representa tive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

RUSSELL STRINGHAM

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the Years Y968 through L973.

DECISION

The petit ioner, Russell  Str ingham, 6 Gramercy Place, Huntinglton,

New York LL743,  f i led a pet i t ion for  redeterminat ion of  a  def i -

ciency or for refund of unincorporated business tax under Art icle 23

of  the Tax Law for  the years 1968,  1969,  Lg7O, I97! ,  L972 and L973

(F i I e  No .  00539 )  .

A formal hearing

at  the of f ices of  the

New York, New York, on

appeared by Robert c.

by Peter Crotty, Esq.

o f  counse l )

was held before Nigel

State Tax Commission,

January L4, 1976 at

DeI Gadio, Esq. Ttre

(Alexander Weiss and

G. Wr ight ,  Hear ing Of f icer ,

T\,vo World Trade Center,

2 :45  P  .M .  Pe t i t i one r

Income Tax Bureau appeared

Richard M.  Kaufman,  Esqs. ,

ISSUE

Whether the sales activity of the petit ioner during the period

in question constituted the carrying on of an unincorporated business

subject to tax under Article 23 of the Tax Law.
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FINDINGS OF FACT

1- On August 2'7, L973, the Income Tax Bureau issued a Notice

of Deficiency against the petit ioner, Russell  Str ingham, in the sum

of  $2,520.79 for  the years 1968,  !969 and 1970.  On February 24,

L975, the Income Tax Bureau issued anottrer Notice of Deficiency in

the sum of  ;5 ,904.73 for  the years L97L,  L972 and L973.  T l rese not ices

of deficiency were issued on the grounds that the activit ies of the

petit,ioner constituted the carrying on of an unincorporated business

and that his income from said business was subject to unincorl>orated

business tax under Art icle 23 of the Tax Law.

2. Ttre petit ioner t imely f i led a Petit ion for Redetermination

of a Deficiency or for Refund of Personal Income or Unincorporated

Business Tax in response to each of the aforementioned notices.

3. Drring the years at issue, the petit ioner was a salesman

of components used in refr igeration and air-condit ioning equipment.

He represented three different principals. The products of each of

these companies complimented each other and were noncompetitive.

TLre petitioner was forbidd,en from selling the products of other eom-

panies, and was al lowed. to make sales only to companies approved by

his principals. Thre petit ioner was l imited to operating within a

set geographic area. The principals represented by the petit ioner

contacted companies within the petit ioner's terr i tory as a means of

supervising the petit ionerrs job performance. If  the petit ionerrs

job performance was unsatisfactory, the principals could terminate

the pet i t ioner 's  s tatus as the i r  representat ive.
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4. The petit ioner contended that he was required to devote

40 hours a week to  sa les so l ic i ta t ions on behal f  o f  h is  three

principals and to al l-ocater Ets nearly as possible, an equal amount

of t ime to each principal.

5 .  The pet i t ioner  was not  re imbursed by h is  pr inc ipa ls  for

the e>+)enses he incurred in connection with his sales activit ies.

During the years at issue, he claimed deductions on his Federal and

New York State income tax returns for the e>penses incurred in re-

presenting his principals. fhe petit ioner maintained desk spaee,

l i terature space, f i l ing cabinets, a typewriter and a telephone

extension at his home, al l  of which were uti l ized for business pur-

poses and for which he claimed deductions on his Federal and New York

State income tax returns. The petit ioner also maintained a telephone

answering serviee during the years at issue and claimed deductions

for  the eost  o f  th is  serv ice.

6. Drring the years at issue, the petit ioner contributed to

a retirement plan for the self-employed (so-cal1ed "IGogh" plan)

and also paid a sel-f-employment tax. He was paid a straight eom-

mission from which no deductions vrere taken nor taxes withheld.

The petit ioner was not covered by his principals for any employee

benefit  programs.

7. The petit ioner determined his own work schedule and was

free to sol icit  eustomers on his own. He contacted his principals

by phone two or three t imes a week, and visited them in person

three or four t imes a year.
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CONCLUSIONS OF I,AW

A. Tlrat the principals which the petit ioner represented dur-

ing the years at issue, exereised a minimal degree of direction and

contro l  over  h is  sa les act iv i t ies.  Said sa les act iv i t ies were pr i -

mari ly conducted by him according to his own discretion.

B. That the petitioner was an independent contractor and not

an employee within the meaning and intent of section 703 (b) of the

Tax law.

C. That the petitioner vras engaged in the conduct of an unin-

corporated business subject to taxation under Art icle 23 of the

Tax Law, for the years at issue.

D. That the petit ion of Russell  Str ingham is denied and the

notices of deficiency issued August 2'1, L973 and February 24, Lg75

are sustained, together with such interest as may be lawful ly owing.

DATED: Albany, New York

December 7,  L977

STATE TAX COMMISSION

-

COMMISSIONER


