
STATE OF NEW YORK
STATE TAX COM}TISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JOSEPH STEIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c leG0 Z j

AFFIDAVIT OF MAILING

of  the
Tax Law f or the Year (s) hXXH0frXJO)OCE'

-  ^ / 6  -  ^ / ^
t_96U. 1969.  1970.

S ta te  o f  New York
County of Albany

Mars ina Donnin i  ,  be ing duly sworn,  deposes and says that

she is  an employee of  the Depart ,ment  of  Taxat ion and Finance,  over  18 years of

aBer and that  on the 26 day of  August  ,  L9 ' /7  ,  she served the wi th in

No t i ce  o f  Dec i s j - on  by  ( ce r t i f i ed )  ma i l  upon  Joseph

S t e i n @ t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  Mr .  Joseph  S te in
LL3O Park Avenue
New York,  New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta t . e  o f  New York .

That deponent further says that the said addressee is the {ff4'F1fa'i l{ i ixi lK{i l i l

Xdf f lXDOGry pet i t ioner  here in and that  the address set  for th on said \^Trapper is  the

last known address of the (X6f!ffi{flttrUffitfiflXqfxffiX petitioner.

Sworn

toTn

t o

d a y

be fo re  me  th i s

of August

rA -3  (2 /16 )

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JOSEPH STEIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c leXX)  Z f

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s))i90Kl@e0Klp(frG(X

-  ^ a O  -  ^ a ^
1q6E.  1969 .  1970 .

S ta te  o f  New York
County of A1bany

Mars ina Donni-n i  ,  be ing duly sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and thaE on the 26 day of  August  ,  I9?7 ,  she served the wi th in

Not j -ce of  Decis ion by (cer t i f ied)  mai l  upon Mart in  B.

Ja f fe ,  Esq .  ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  Mar t i n  B .  Ja f f e ,  Esc1 .
I-azarow, Rettig & Sundel , Esqs.

119 West  ) / th  Street
New York, New York l-O019

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody

the  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

i n a

o f

Sworn

26th

t o

d a y

be fo re  me  th i s

of August

rA-  3 (217 6)

1 q - 7 , )



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Au6uet #, Lyn

lb. 
"Ioeryh 

St ilr
ff$ k.rk rlvrrus
No* it;{t, $ry Ior*,

lJ.Br lNr. $tdnr

please take notice of the DeClglCO
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1A of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 4 mnthb

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

iiupord.ei.ng Snx
Raqrlnri Off!"ear

Peti t ionerts Representat ive

Taxing Bureau's Representat ive

( 6  / 7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOSEPH STEIN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years L968,  L969 and 1970.

DECISION

The pet i t ioner ,  Joseph Ste in,  res id ing at  1130 Park Avenue,

New York, New York, f i led a petit ion for redetermination of a

deficiency or for refund of unincorporated business tax und.er

Ar t ic le  23 of  the Tax Law for  the years 1968,  L969 and 1970.

(F i Ie  No.  L3424)

A formal hearing was held before Solomon Sies, Hearing

Officer, at the off ices of the State Tax Commission, Two World

Trade Center ,  New York,  New York on May 19,  L977 at  9 :35 a.m.

The petit ioner appeared by Lazarow, Rett ig & Sundel, Esgs.

(Mart in  B.  Jaf fe ,  Ese.  o f  counsel ) :  l lhe Income Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (Louis  Senf t ,  Esq.  o f  counsel ) .

ISSUE

Wtrether the activit ies

an author writ ing the "book"

of  the  pe t i t ioner ,  JosePh Ste in ,  ds

for theatr ical  shows during the
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years in  issue,  const i tu tes the pract ice of  a  profess ion exempt

from the unincorporated business tax.

FINDINGS OF FACT

l .  Joseph Ste in and Sadie Ste in,  h is  wi fe ,  f i led New York

State combined income tax returns (for resident married persons

fi l ing a joint Federal return who elect to f i le separate New York

State returns on the same form) for  the years 1968,  L969 and 1970.

The petit ioner, Joseph Stein, did not f i le unincorporated business

tax returns for  the aforesaid years.  On October  28,  L974,  the

Income Tax Bureau mailed to the petit ioner, Joseph Stein, a State-

ment of Audit Changes imposing unincorporated business tax for the

years 1968,  1969 and 1970 in  the amount  of  $28,988.L4,  p lus penal ty

und .e r  sec t i on  685 (a )  o f  $7 ,247 .O3  and  i n te res t  o f  $7 ,763 .96 ,  f o r  a

to ta l  o f  $43 ,999 .13 .  Acco rd ingLy ,  i t  i ssued  a  No t i ce  o f  De f i c i ency

therefor. The petit ioner t imely f i led a petit ion for redetermina-

t ion or for refund of said. deficiency.

2. The petit ioner, Joseph Stein, graduated from the College

of the City of New York with a Bachelor of Social Sciences degree.

He received a Master of Social Sciences decrree from Columbia

Univers i ty .  He or ig ina l ly  s tar ted work as a psychiat r ic  soc ia l

worke:r but short ly thereafter he was involved in writ ing scripts

for radio and television. In television he wrote for the "Show
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of Shows" and the "Sid Caesar Show". He wrote for Broadway shows,

e .g . ,  "Mrs .  G ibbon ts  Boys " ,  "P la in  and  Fancy " ,  "Mr .  Wonder fu l " ,

"Body Beaut i fu l " ,  "Juno" ,  "Take Me Along" ,  "Enter  Laughing" ,

"Fiddler on the Roof", "Zorba" and others. With respect to musi-

ca ls ,  Mr.  Ste in only  wr i tes the "book" ,  not  the lyr ics .  He only

writes the dialogue spoken by the actors and their stage

inst ruct ions.

3.  Dur ing the years in  issue,  the pet i t ioner  was se l f -

employed.  Mr.  Ste in 's  bus iness income was der ived f rom royal t ies

in connection with Broadway shows, movies or television in wtrich

he wrote the "book". The writ ings by the petit ioner consisted. of

adaptions of other works (such as novels and short stories) into

p lays.  Pet i t ioner 's  wr i t ings were or ig ina l  and copyr ights  were

issued with respect to these writ ings. He also reported salary

income as an off icer from two solely-owned corporatj-ons for which

he rendered serv ices as an author .  Mr.  Ste in would,  upon occasion,

be ca l led upon to "doctor"  a  p lay,  that  is ,  to  rewr i te  a scene or

a n  a c t .

4.  Dur ing the years in  issue,  Mr.  Ste in received royal t ies

as an author for writ ing the book for the fol lowing plays:

"F iddler  on the Roof" ,  "Enter  Laughing" ,  "Zorba" ,  "P la in  and

Fancy" , "Harry t s Girls t '  ,  "Mrs. Gibbonstt ,  "Take Me Away", "Mr.
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Wonder fu l " ,  "T1he Rothschi lds"  and "Minniets  Boys" .  Mr.  Ste in

derived his income from l i terary work as a dramatist. The income

was a result of his own efforts. He employed no other writ 'ers.

He did not write advert ising copy or commercials for use on tele-

v is ion or  rad io.

5. The business income derived by the petit ioner during the

years in issue was solely that of an author. Capital was not a

material income producing factor. More than eighty percent of

the business gross income for the taxable years in issue was

derived from the personal services actually rendered by petit ioner.

CONCLUSIONS OF I,AW

A. That in an opinion of former counsel dated Oclcober 27,

1966 ,  i t  was  s ta ted  tha t :

"It  is my opinion that the production of l i terary work by

an author - includ,ing dramatic works or scripts for production

on the stage, in motion pictures or on television or radio -

is  the pract ice of  a  profess ion wi th in  the meaning of  sect ion

703(c)  o f  the Tax Law.  This  means that  an authorrs  income f rom

such work is not subject to the unincorporated business tax pro-

vided he satisf ies the requirements that capital is not a material

j-ncome producing factor and that the gross income is derived, to

the extent of at least B0% from his own personal services'



"The general rule stated above is subject to one exception.

A self-employed writer whose work consists of advert ising copfr

commerc ia ls  for  use on te lev is ion or  rad io,  o t  o ther  mater ia l

having a similar business purpose and use is deemed to be engaged

in an unincorporated business and subject to the tax on his income

from work of this type. " (new York State Tax Bul1et, in No. L966-4)

B.  That  the act iv i t ies of  the pet j - t ioner ,  Joseph Ste in,

during the years in issue as an author constituted the practice of

a profession in which capital was not a material income producing

factor and in which more than eighty percent of the business gross

income was derived from personal services actually rendered by him.

C. That the business income of the petit ioner, Joseph Stein,

derived from his profession as an author during the years in issue

was exempt from the unincorporated business tax within the intent

and meaning of  sect ion 703 (c)  o f  the Tax Law.

D. f lrat the petit ion of Joseph Stein is granted and the

Not ice of  oef ic iency for  the years 1968,  L969 and 1970 be and the

same is hereby cancelled.

DATED: Albany, New York

COMMIS,SIONER

August 26, L977

COMMISSIONER

,r/


