
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

'JULIUS SPITZER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminatLon or  a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law for the Year(spoo<exfodG)1970.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says Ehat

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 26th day of Apri l  ,  L977, xhe served the within

Not ice  o f  Dec is ion by (cert i f ied) nai l  upon Jul ius Spitzer

by enclosing a

a s  f o l l o w s :

(rcgalqge*tsg*xg>ef) the petitioner in the wlthin proceeding,

true copy thereof ln a securely sealed postpaLd wrapper addreseed

Mr. Jul ius Spitzer
L647 44Lh Street
Brooklyn, New York lL2O4

and by deposlt ing same enclosed in a postpald properl-y addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and cuscody of

the UniLed States Postal  Servlce withln the State of New York.

Thar deponent further says that the said addressee is the (nqreoerutxttue

xfto.te) petitioner herein and that the address set forth on sald rrrapper ls the

last known address of the (uryxreoB**secpf>Ohe) petitloner.

AFFIDAVIT OF MAILING

Sworn

26Lh

t o

d a y

before me thls

o f  Apr i l  ,  1977.

V

rA- 3 (2 /7 6)

$'ltLt. fi l in l*l i i



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rprtl, t6' lt??

A D D R E S S  Y O U R  R E P L Y  T

TELEPHONE: .U''1 {T?-I72I

TAX COMMTSSTON

r !&r iluf,l,ur spltrrrr
lg*? 4{th strod,
groof*lfn, teu !or& ll,tO{

Dlar llrr $pl,tmrr

Please take notice of the Dm$}Itr
of  the State Tax Cormnission enclosed herewith.

?lease take further not ice that Pursuant to
Section(l) 7?,2, of the Tax Law, anY
proceeding in court to reviett an adverse deci-
sion must be commenced within 6 mtlrf
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

-Y+ry trul-Y Yltge'

^/r*-'*l G-4
lranlc ali Drreol,r
srqnrvlroa of snrl,l
ClaLu E rrlEf

? . '

Taxing Bureau's Representat ive:

rA -1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

IULIUS SPITZER

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Year  L97O.

DECIS ION

Pet i t ioner ,  Ju l ius Spi tzer ,  res id ing at  L647 44th Street ,

Brook1yn,  New York IL2O4,  has f i led a pet i t ion for  redeter-

mination of a deficiencv or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the year

L97O (r ' i le  mo.  0-54222764)  .

A smal1 claims hearing was held before Phil ip Mercurio,

Smal l  Cla ims Hear ing Of f icerr  or l  September L6,  1975 aL 1:15

at the off ices of the State Tax Conunission, Two Wor1d Trade

Center, New York, New York. The petit ioner appeared pro se.

The Income Tax Bureau appeared by Peter Crotty, Esq.,

(ebraham Schwartz ,  Esq.  o f  counsel ) .

ISSUE

Whether the

Spi tzer ,  der ived

during the year

tax .

income received by the

f rom his  act iv i t ies as

1970 was subject  to  the

pet i t ioner ,  Ju l ius

a sa les representat ive

unincorporated business
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FINDINGS OF FACT

1.  Pet i t ioner ,  Ju l ius Spi tzer ,  and h is  wi fe  t imely

fi led a New York State resident income tax return for the

year  L97O. He d id not  f i le  an unincorporated business tax

return for  sa id year .

2.  On February 25,  L974,  the Income Tax Bureau issued

a Statement of Audit Changes against the petit ioner, Jul ius

Spitzer, i-mposing unircorporated business tax upon the grounds

that  h is  act iv i t ies as an independent  contractor  const i tu te the

carrying on of an unincorporaLed business and the income derived

from this source is subject to the unincorporated business tax.

The Income Tax Bureau also imposed penalt ies under sections

685(a )  (1 )  and  685 (a )  (Z )  f o r  f a i l u re  to  f i l e  and  pay  un inco rpo ra ted

business tax for  the vear  L97O. In  accordance wi th  the afore-

sa id Statement  of  Audi t  Changes i t  issued a Not ice of  Def ic iency

in  the  sum o f  $460 .45 .

3.  Pet i t ioner ,  Ju l ius Spi tzer ,  so ld ments appare l  dur ing

the year  L97O. He received commiss ions f rom four  unaf f i l ia ted

f i rms  amoun t ing  to  $20 ,L34 .48  o f  wh ich  $L9 ,626 .21  was  rece i ved

from Ste inmetz Bros.  Inc.  The pet i t ioner  asser ted that  the

income in  the sum of  $508.27 was earned p ick ing up orders for

three f i rms and d id not  resul t  f rom sel l inq act iv i t ies.
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4.  Dur ing the year  l97O Ste inmetz Bros.  Inc.  gave the

pet i t ioner ,  Ju l ius Spi tzer ,  a  draw of  $120 per  week against

commissions, from which, Federal and New York State income

Laxes and social securitv taxes were withheld. The above

said f irm did not have any employee-related plans such as

heal th  insurance.  The pet i t ioner ,  Ju l ius Spi tzer ,  was

covered underunemployment insurance and workmens compensation.

5.  The pet i t ioner ,  Ju l ius Spi tzer ,  was suppl ied wi th

an of f ice and c ler ica l  he lp by sa id f i rm.  He was ass igned a

speci f ic ' ter r i tory  and suppl ied samples.  He d id not  mainta in

an of f ice in  h is  home and d id not  have anv ass is tants-

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Jul ius Spitzer,

dur ing the year  L97O f rom Ste inmetz Bros.  Inc. ,  const i tu ted

compensation as an employee exempt from the imposit ion of

unincorporated business tax within the meaning and intent of

sect ion 703 (c)  o f  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Ju l ius

Spitzer, during the year L97O did not constitute the carrying

on of an unincorporated business and his income derived there-

from was not subject to the unincorporated business tax in

accordance with the meaninq and intent of section 703 of the

Tax Law.



C. That  the pet i t ion of

and the Not ice of  Def ic iencv

is  cancel led.

DATED: Albany, New York
Apr i l  26 ,  L977

Spi tzer ,  is  granted

February 25,  L974,

-4 -

Julius

i ssued

STATE TAX COMMISSION

,1

1 PRESIDENT

Ju^.ru", V"^*
COMMISS IONER

COMMISSIONER
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STATE OF NEIT YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JI]LIUS SPITZER

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art ic le(ql  23 of the
Tax Law for the Year(sfoorfsxfodG) L970.

AFFIDAVIT OF MAILING

being duly sworn, deposeg and says that

of Taxat ion and Flnance, over 18 years of

May '  Ig 77, she served the wlthin

by ft*xa6f*xd0 mall upon Julius Spitzer

the pet i t loner ln the wlthin proceedlng,

securely sealed postpaid \ t rapper addressed

State of New York
County of Albany

Bruce Batchelor ,

cfie is an employee of the Department

age, and that on the 20tl":r day of

Not ice  o f  Dec is ion

(remc*ssr6slfirc<:af)

by enclos ing a t rue copy thereof  in  a

as fo l lows:  Mr.  Ju l ius Spi tzer
L647 44ti;. Street
Brooklyrr, New York LL204

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic lal  deposttory) under the exclusive care and custody of

the United States PostaL Servlce within the State of New York.

That deponent further says that the said addressee ls the (r*ruggn3fr$$115c

qfep[*) petirioner herein and thaE the address set forth on sald wrapper is the

last known address of the 6Ap3rqgegtg!1t6Jc*fu&E) petitloner.

Sworn to before me this

20th da1 of  May ,  L977.
t / \

rA-3 (2/76)


