
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l ' la t ter  of  the Pet i t ion

o f

JOSEPH SPIER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeLerminatLon or  a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law for the Year(s)r.Dc<tbotrsd*ei
1 9 6 n -  1 S 6 9  s .  1 9 7 O -

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of A1bany

Bruce Batchelor , belng duly sworn, deposes and says that

ghe is an employee of the Department of Taxatton and Finance, over 18 years of

age, and that on the At}r day of March , Lg77 , *re served the within

Notice of Decision by (cert i f ied) mai l  upon Joseph Spier

by  enc los ing  a

a s  f o l l o w s :

fu:F€11ffifi3ae<n*) the Petitioner ln the within proceedlng'

true copy thereof in a securely sealed Postpaid wrapper addressed

Mr. ,Joseph Spier
6 Horseshoe Lane
Roslyn Heights, New York LL577

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (xepoeureecnrlr

g&lEhd pet i t ioner herein and that the address set forth on sald rsraPPer ls the

last knorzn address of the ftrgaeexxaoiDor>oc<*krr) petitlonet.

Sworn t,o

4 th  day

L, '

rL -3  (2176)

before me this

,  L977



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOSEPH SPIER
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le (g)  23 of the
Tax Law for the Year(s) ort<*txlrfib(l{X
1 9 6 8 .  L 9 6 9  &  1 9 7 0 -

Sta te  o f  New York
County of Albany

BrUce BatctrelOr , being duly sworn, deposes and says that

I*re is an empLoyee of the Department of Taxat ion and Flnance, over 18 years of

age,  and tha t  on  the   thday  o f  March  ,  L977,  xhe served the  w i th ln

Notice of Decision by (cert i f ied) mai l  upon Lewis Cohen

(representat lve of)  the pet l t ioner ln the within proceedlng'

by enclosing a true copy thereof in a securety sealed postpald wrapper addressed

as fol lows: Lewis Cohen, CPA
799 Broadway
New York, New York 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

che Un i ted  Sta tes  Pos taL  Serv ice  w i th ln  the  Sta te  o f  New York .

Thar leponent further says that the said addressee is the (representat lve

of the) petr ' " t ioner herein and that the address set forth on sald l rrapper is the

last known address of the (representat ive of the) pet l t ioner.

AFFIDAVIT OF MAILING

Srrorn to before me this

4L}:  day of March ,  L977.

rL-3 (2 76)

d ,t , . .  r  dt l0lo ((:  r



STATE OF NEW YORK
STATE TAX COMI"IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

.TOSEPH SPIER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes  under  A i r i c le  €c)  23  o f  the
Tax Law for the Year(s) oo<fxxlo&(x)
1 9 6 8 ,  1 9 6 9  &  1 9 7 0 .

State of  New York
county of Albany

Bruce Batchelor

{re is an employee of the

age, and Ehat on the 4t.h.

Not ice of  Decis ion

Sworn to before me this

A1ch day of March ,  L977.

AFFIDAVIT OF I'{AILING

, being duly sworn, deposes and says that

Department of Taxat ion and Flnancer over 18 years of

day of March , L9 77, ghe served the wlthin

by (certified) mail upon Norman Kliegrnan

by  enc los ing  a

a s  f o l l o w s :

(representat lve of)  the pet i t ioner in the within proceeding'

true copy thereof in a securely seaLed postpald wrapper addressed

Norman Kliegman, Esq.
420 LexLngton Avenue
New York, New York 10017

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

Th;rt  deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the (representat ive of the) pet l t loner.

,d , ,,,.. '. CIo*. k'/< (,'. r

rA- 3 (2 /7 6)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND'FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N . Y .  1 2 2 2 7

t|arclr 4' Llr77

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:, r . ,  r ,  {3?-1733

STATE TAX COMMISSION

r l&. .trorqih Splcr
6 Hg*crhEe lnrrr
norlp tldghtr, t||r York l1$??

Dortr !8. Spi"crr

Please take not ice of the
of the State Tax Cornrnission

gICISIfi
enclosed herewith.

Pl-ease take further notice that pursuant to

Sect ion( i  ?nZ of the Tax Law' anY
proceeding in court to review an adverse deci-
sion must be commenced within { mftlf!
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
will be referred to the proPer party for repLy.

Enc .

cc :  Pet i t ioner rs

.- 
Vr"ry trulY Yours '

t t
'-- - t. 

i '- ' '- 
'  t '  '- 

,, , i  
: " '  

'  { 'c4'

trrrsh V. *'uccla
SrPrwtror of, 8ml1
Clatnr H.ari.lga

KepresenEaE]-ve:

Taxing Bureauts Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

JOSEPH SPIER : DECISION

for Redetermination of Deficiency or :
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law :
for  the Years 1968,  1969 and 1970.

:

Petit ioner, Joseph Spier, 5 Horseshoe Lane, Roslyn Heights,

New York 1L577, has f i led a petit ion for redetermination of defi-

ciency or for refund of unincorporated business taxes under Art icle

23 of  the Tax Law for  the years 1968,  L969 and 1970.  (F i le  No.  0-

58502488) .  A smat l  e la ims hear ing was held before Joseph Clryrywaty,

Hearing Off icer, at the off ices of the State Tax Commission, [\nro

Wor1d Trade Center ,  New York,  New York,  or r  August  24,  L976 at  9 :15 A.M.

Petit ioner appeared by Norman Kliegman, Esq. and Lewis Cohen, C.P.A. TLre

Income Tax Bureau appeared by Peter Crotty, Ese., (Irwin Lev!, Esq. of

counse l )  .

ISSUE

Did pet i t ioner ,  Joseph Spier 's  act iv i t ies as a sa lesman dur ing

the years 1968,  1969 and l97O const i tu te the carry ing on of  an unin-

corporated. business?

FINDINGS OF FACT

1. Petit ioner, Joseph Spier, f i led New York State income tax

res ident  re turns for  the years 1958,  1969 and 1970.  He l is ted h is



2 -

occupation as sales representative on said returns. He did. not f i le

New York unincorporated, business tax returns for said years-

2. On October 28, 1974, the Income Tax Bureau issued a Statement

of Audit CI:anges and a Notice of Deficiency against petit ioner, Joseph

Spier, imposing unincorporated business tax upon the income received

by h im f rom his  act iv i t ies as a sa les representat ive for  the years

1968,  L969 and I97O. I t  a lso imposed a penal ty  of  $366.47 in  aecordanee

w i th  sec t i ons  685  (a )  (1 )  and  (a )  (2 )  o f  A r t i c l e  22  and  sec t i on  722  o f

Ar t ic le  23 of  the Tax Law.

3. Petit ioner, Joseph Spier, worked as a commission salesman in

1968, 1969 and L97O for funerican Linen Imports and American Quilt

Cover Manufacturers. In 1969 and I97O, he also worked as a commission

salesman for N. Sumergrade and Sons. The items sold by him for each

firm were noncompetit ive. He made sales for al l  three f irms to sub-

stantial ly the same customers. He is assigned a terri tory by his

principals. He maintains no agreement with any of his principals as

to the division of his working t ime.

4.  Pet i t ioner ,  Joseph Spier ,  act iv i t ies as a commiss ioned sales-

man consis ts  of  making sa les to  customers in  h is  ass igned ter r i tory .

Tkre sales made by him are subject to the approval of the companies

he represents.  On occasion,  he is  requi red to  be at  the sa les of f ices,

where he is  prov ided wi th  of f ice fac i l i t ies.  When serv ing c l ients

at  the sa les of f ices,  the f i rms pay for  expenses such as business lunches.

5. Petit ioner, Joseph Spier, was paid by the f irms he repre-

sented on a commission basis. These f irms did not withhold any pay-

ro11 taxes from commissions paid to him. He was not a member of the
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f i rms'  pensiot  p iu t .  He was not  re imbursed for  any of  h is  expenses

except  on those occasions when he serv iced c l ients  at  the sa les of f ice.

He l isted his income and expenses on Schedule C of his Federal income

tax returns for  1968,  L969 and 1970.

CONCLUSIONS OF LAW

A. That the activit ies of petit ioner, Joseph Spier, during the

years 1968, L969 and J.970 constituted. the carrying on of an unincor-

porated business and his income derived therefrom was subject to un-

incorporated business tax in accordance with the meaning and intent

of  sect ion 703 (b)  o f  the Tax Law.

B. Tlrat petit ioner, Joseph Spier, had reasonable cause for not

f i l ing unincorporated business tax returns for the years 1968, L969

and J.970 and therefore the penal ty  assessed pursuant  to  sect ion 685 (a)

of the Tax Law is waived.

C. TLrat the petit ion of Joseph Spier is granted to the extent

of cancell ing the penalty imposed pursuant to section 685 (a) of the

Tax Law for the years 1968 , 1969 and 1970 in the total sum of $366.47

and the Notice of Deficiency issued October 28, 1974 is reduced from

$1,514.91 to  $L,L48.44,  together  wi th  such in terest  as may be due f rom

October  28,  Lg74 and except  as so granted,  the pet i t ion is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York

M a r c h  4 ,  L 9 7 7
TATE TAX COMMISSION

PRESIDENT

hu'tn^ IG*^,^-.--
COMMISSIONER

COMMISSIONER


