
STATE OF NEW YOSK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

MATIIEW C. SMITH

For  a  Rede te rm ina t i on  o f  a  De f i . c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le$)  23 of  the
Tax Law for the Year(s) oo<xxx[o&(x) 1968,
L969 ,  L9 ' 7O ,  L97L ,  L972  and  L973 .

Sta te  o f  New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says that

*re is an employee of the Departnent of Taxat ion and Finance, over 18 years of

age, and that on the L2Eh day of May , 1977, she served the wlthln

Not ice of  Decis ion by (cert i f ied) nai l  upon Mathew C. Smith

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(posu o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the Unit ,ed States Postal  Service within the State of New York.

That depanent further says that. the said addressee ls the CGFre€cSelffi

arftthl5) petitioner herein and that the address set forth on said rilrapper is the

last knom address of the (r-efxesaxxg!{te><il8}€hts) petitloner.

by enclos ing a

a s  f o l l o w s :

Sworn

12rh

(rc*xxxEon**lxg<xf) the petit ioner in the within proceeding'

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Mr. Mathew C. Smith
2047 Lawry Lane
Merrick, New York 11566

to

d a

before me th is

'f, MaY

l t - 1

rA-3 (2/76)

,  t 977 .
/) r\
l<. t*l .-i- t n

L\I,tV-q- \k*IC,[ ..q I r,r



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

IVIATHEW C. SMITH

For  a  Rede te rm ina t i on  o f  a  De f i c i e r r cy  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of che
Tax Law for the Year(s):ot:cliecoibdS{ 1968,
L969 ,  L97O,  197L ,  1972  and  L973 .

Sta te  o f  New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says that

gtre is an empl-oyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l2thday of May ,  LW7 , $re served the wlthln

Not ice of  Decis ion by (cert i f ied) mai l  upon Jeffrey D. Green

(representat ive of)  the pet i tLoner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo t lows:  Mr .  Je f f rey  D.  Green
1I Harness Road
New City,  New York 10956

and by deposj- t ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off i -c ia1 depository) under the exclusive care and custody of

the  Un i ted  Stabes  Posta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat lve

of Lhe) pet i t ioner herein and that the address set forth on said wrapper ls the

last known address of the (representat ive of the) pet i t loner.

AFFIDAVIT OF MAILING

Sworn to before

12th day of
r
I

me this

May

rA-3 (2/76)

,  Lg 7 ' l

|\ l1
\t< ^ t-t --L t .\
\frWr"t{ \ASt-V\a_tq,\



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N . Y .  1 2 2 2 7

Hay lll 19?7

A O D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: ts t.rlt?-t?13

STATE TAX COMMISSION

r l&, tlrttrcr g. sol,th
f0{t LGry lrnr
mrrk*, nr rodi ur66

gaatr ls. snlthr

Pl-ease take notice of the DSISIOT
of the State Tax Commission enclosed herewith.

PLease take further notice that pursuant to

Section(l) 7r2 of the Tax Law, any
proceeding in court to revieqt an adverse deci-

sion must be commenced within I mthl
f rom the date of  th is  not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decis ion or  concerning any other  nat ter  reLat ive
hereto rnay be addressed to the undersigned. They
wilL be referred to the proper party for reply.

Very truly yours,

J*^tr],fu- -rrrrilrr.t. 
Pucclr

srrylsvLtffi of gnlt
efrln [nrlng;

Representat ive:

TaxLng Bureau's Representat ive:

Enc .

c c :  P e t i t i o n e r r s

rA -1 .  12  (L l7  6 )



STATE OF NEII YORK

STATE TN( COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

MATHE' c' sMrr' ' 
oEcrsroN

for Redetermination of Deficiency or for :
Refund of Unlncorporated Business Taxes
under Art icle 23 of the Tax Law for the :
Yea rs  1968 ,  L969 ,  L970 ,  L97L ,  L972  and  1973 .

:

Pet i t ioner ,  Mathew C.  Smi th,  2047 Lawry Lane,  Merr ick,  New York,

f i led a petit ion for redetermination of deficiency or for refund

of unincorporated business taxes under Art icle 23 of the Tax Law

fo r  t he  yea rs  1968 ,  L969 ,  L970 ,  L97L ,  L972  and  1973 .  ( f i t e

No . ' s  3 -30617907  and  0 -54490303 ) .

A smal1 claims hearing was held before Joseph Chyrynraty, Small

Cla ims Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

T\so Wor ld Trade Center ,  New York,  New York,  on October  28,  L976,  4t

9 :15  A .M.  Pe t i t i one r  appeared  w i th  h i s  accoun tan t ,  Mr .  Je f fe ry  Green .

The Income Tax Bureau appeared by Peter  Crot ty ,  Ese. ,  (Pau1 Rosenkranz,

Esq .  o f  counse l ) .

ISSI'E

Was the income derived from the petit ioner, Mathew C. Smith's

act iv i t ies as a sa les representat ive subject  to  the unincorporated

bus:iness tax imposed under Art icle 23 of the Tax Law?
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FIIIDINGS OF FACT

1.  Pe t i t i one r ,  Ma thew C .  Smi th  and  h i s  w i fe ,  The resa ,  f i l ed  New

York State income tax res ident  re turns for  the years 1968 through L973.

He d id not  f i le  un incorporated business tax returns for  these years.

2 .  On  March  31 ,  L975 ,  t he  Inccme Tax  Bureau  i ssued  a  No t i ce  o f

Def ic iency against  the pet i t ioner ,  Mathew C.  Smi th,  imposing unincor-

porated business taxes in  the sum of  $7,44I .00 upon the income he re-

ce i ved  du r ing  the  yea rs  l - 968 ,  1969  and  L97O.  I t  a l so  imposed  a  pena l t y

pu rsuan t  t o  sec t i on  685 (a )  o f  t he  Tax  Law in  the  sum o f  $582 .4L .  On

September 29,  L975,  the Income Tax Bureau issued a second Not ice of

Def ic iency against  the pet i t ioner  imposing an unincorporated business

tax  i n  t he  sum o f  $ I , 465 .95  f o r  t he  yea rs  I 97 I ,  L972  and  L973 .

3 .  Dur ing  the  yea rs  i n  i ssue ,  pe t i t i one r ,  Ma thew C .  Smi th ,  was

a sa les representat ive engaged in  the se l l ing of  juveni le  furn i ture.

He represented f rom three to  seven companies dur ing each of  the years,

however ,  he received a major  por t ion of  h is  income,  (between B0 and 90

percent) ,  f rom Pr ide Tr imble Corp.  He sold to  only  those customers who

carried the Pride Trimbl-e l ine and the items sold bv him for each

f i rm were non-compet i t ive.

4 .  Pe t i t i one r ,  Ma thew C .  Smi th ' s  ac t i v i t i es  as  a  sa les  rep resen-

tat ive consis ted of  makinq sa les to  customers in  the New York Metro-

pol i tan area.  He contacted customers that  were ass igned to h im by the

Pr ide t r imble Corp.  ds wel l  as contact ing and developing new accounts
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for  Pr ide Tr i rnb le.  Af ter  in i t ia l ly  contact ing customers in  behal f  o f

Pr ide Tr imble Corp. r  he then so ld the products  of  h is  other  pr inc ipa ls .

He used h is  own d iscret ion as to  the d iv is ion of  t ime and the sa les

techniques used to consumate sa les for  h is  var ious pr inc ipa ls .

5.  Pet i t ioner ,  Mathew C.  Smi th,  was responsib le for  manning the

New York City showrocm for Pride tr imble Corp. every eriday and during

market  t imes,  which occured two weeks a year .  He was a lso requi red

to at tend sa les meet inqs for  Pr ide Tr imble Corp.  a t  e i ther  the i r  New

York Ci ty  or  Nor th Caro l ina locat ion.

6 .  Pe t i t i one r ,  Ma thew C .  Smi th ' s  p r i nc ipa l s ,  d id  no t  p rov ide

him wi th  any of f ice space.  He d id mainta in an of f ice in  h is  home and

cla imed the expense for  th is  of f ice as wel l  as expenses for  enter ta in-

ment ,  te lephone and automobi le  on Schedule C of  the Federa l  Income

Tax Form 1040.

7.  Pet i t ioner ,  Mathew C.  Smi th,  was paid by the f i rms he repre-

sented on a commiss ion basis .  These f i rms d id not  wi thhold any payro l l

taxes f rom commiss ions paid to  h im.  He was not  a  member of  any of  the

f i rms pension p lans.  He was not  re imbursed for  expenses incurred by

him in  the per formance of  h is  sa les act iv i t ies.  Pr ide Tr imble Corp.

d id re imburse h im for  t ravel  expenses incurred whi le  at tending requi red

sa les  mee t i nqs .

B.  Pet i t ioner ,  Mathew C.  Smi th,  was advised by h is  accountant

that  he was not  requi red to  f i le  un incorporated business tax returns for

the  yea rs  i n  i ssue .
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CONCLUSTONS OT LAI{

A. T?rat the income received by petit ioner, Mathew C. Smith,

from firms he represented during the years 1968 through L973

constituted income from his regular course of business and not

compensation as an employee exempt from the imposit ion of

unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703(b)  of  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Mathew C.

Smith,  dur ing the years 1968 through L973,  const i tu ted the

carrying on of an unincorporated business and his inccrne derived

therefrom was subject to the unincorporated business tax in

accord.ance with the meaning and intent of section 703 of the Tax

Law.

c.  That  the pet i t ioner ,  Mathew c.  smiLh,  had reasonable

cause for not f i l ing unincorporated business tax returns fot the

years 1968 through L973 and;  therefore,  the penal t ies assessed

for  the year  1968,pursuant  to  sect ion 685(a)  of  the Tax Law;

and the years 1959 and 1970,  pursuan;  to  sect ions 685(a)  (1)  and

685(a)  (2)  o f  the Tax Law are waived.

D. That the petit ion of Mathew C. Smith is granted to the

extend of  cancel l ing the penal t ies imposed pursuant  to  sect ion 685(a)

of the Tax Law for the year 1968, and 685 (a) (1) and (2) of the Tax

Law for the years 1969 and 1970; that the Income Tax Bureau is
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hereby directed to accordingly modify the

issued March 31,  L975;  and that  except  as

i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York

May 12,  L977

Not ice of  Def ic iency

so granted,  the pet i t ion

STATE TAX COMMISSION

)\l\tljh , ,,,,, ('l--;u.(,, (
i


