
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JAI{ES H. SMITH AI\TD DOROTIIY SMITH

For  a  RedeEerm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
T a x e s  u n d e r  A r t i c l e Q 6 )  2 3 of  the
Tax Law for the YearSf>or:<tteodxd60

L970

Sta te  o f  New York
County of Albany

John Huhn

xhe is an employee of the

age,  and tha t  on  the  7

Not ice  o f  Dec is ion
and Dorothy Smith

, bel-ng duly sworn, deposes and says that

Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

day of December ,  L9 77, she served the within

AFFIDAVIT OF },IAILING

b y

A S

by (cert i f ied) mai l  upon James H. Smith

{Oe4XxseoUainDo<rrA) the petitioner in the r^rithin proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

foLlows; Mr. and, Iv lrs.  'James H. Smith
24 BLngham Circle
Manhasset,  New York 11030

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that Ehe said addressee is the (xxpoesxruo{xx

0$<xf i6) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the Qugreexxr$d:?xxort<Xkr) petitioner,

Sworn before me this

y of December ,  19 7-I

r E o

d a

rA -3  (2 /76 )



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
JAIVIES IT. SMITII AND DOROTTIY SMITH.

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le  S)  23  o f  the
Tax Law for the Year(xf:cxxReolfua*&9 :

1 97r]

AFFIDAVIT OF }.IAILING

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  Ehe 7  day  o f  Decern lcer  ,1977,  she served the  w i th in

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Merv in  J '  Pe l ton ,

CPA
(representat ive of)  the pet i t ioner in the rai thin proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Merv in  J .  Pe l ton ,  CPA
57O 7th Avenue
New York, New York 10018

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That.  deponent furLher says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

7

be fo re  me  th i s

of  December

o

a y

t

d

rA -3  (2 /76 )

, L97'7.



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

[fc*s ?r t$?f

r|r. mS F*r iilF*l ft tltL
r{ D.aGr Gluclr
Elrrctr h tt*t llelo

Srts f,$n d Df, tl,lil*

Please take notice of the ffinfffi
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectionfi) ttt of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * nffif
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-7 .72  (6 / /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matler of the Petit ion

o f

JAMES H. SMITH and DOROTHY SMITH

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Iax under Art icle 23 of the Tax Law
for  the Year  L970.

DECISION

Petit ioner, James H. Smith and Dorothy Smith, residing at 24

Bingham Cire le,  Manhasset ,  New York 11030,  f i led a pet i t ion for

redeterminat ion of  a  def ic iency or  for  re fund of  un incorporated

business tax under Art icle 23 of the Tax Law for the year L970

(Fi le  No.  L3420) .

A smal1 claims hearing was held before Phil ip Mercurio,

Hearing Off icer, at the off ices of the State Tax Commission, T\oo

World Trade Center, New York, New York on September L6, L976 at

l0 :45 A.M.  Pet i t ioner  James H.  Smi th appeared pro se and for

pet i t ioner  Dorothy Smith,  h is  wi fe ,  and by Merv in J .  Pel ton,  CPA.

The Income Tax Bureau appeared by Peter Crotty, Esq. (Irwin A. L"oy,

Esq .  ,  o f  counse l ) .

ISSUE

Whether the sel l ing act iv i t ies of  pet i t ioner  James I { .  Smi th

L970 const i tu ted serv ices as an employee or  theduring the year

carrying on of an unincorporated business
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FINDINGS OF FACT

1. Petit ioners, James I{. Smith and Dorothy Smith f i led a New

York State resident income tax return for the year L970. Petit ioner

Dorothy Smith was not engaged in any unincorporated business during

the year  L970.  Pet i t ioner  James H.  Smi th d id  not  f i le  a  New York

State unincorporated business tax return for  sa id year .

2. On November L7, L972, the Income Tax Bureau issued a SLatement

of Audit Changes against the petit ioners, James II.  Smith and Dorothy

Smith, imposing unincorporated business tax upon the ineome received

by pet i t ioner  James H.  Smi th f rom his  act iv i t ies as a sa les repre-

sentative during the year L970. In accordance with the aforesaid

Statement  of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the

sum o f  $1 ,131 .05 ,  i nc l ud ing  i n te res t .

3. During the year L970, petit ioner James H. Smith was employed

on a sa lary  bas i -s  by SmiLh-Weihman Co. ,  Inc.  as a sa les representat ive.

He also received salary income from Swoco Inc. and J.II .  Redding Co.

These three f irms were al l  aff i l iated. Each of the f irms withheld

Federal and state income taxes and social security taxes from

pet i t ioner 's  sa lary .  Said f i rms d id not  have any "employee p lans"

such as heal th  or  pension p lans.  The pet i t ioner  worked at  least

forty hours a week for the three aff i l iated employers and was reimbursed

for  bus iness expenses.
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4.  Pet i t ioner  James H.  Smi th a lso received fees in  L970 of

$1 ,677 ,00  f rom F .W.  S teadman  Inc .  and  $480 .00  f rom Mos le r ,  P i cc i r i l l o  &

Smith Inc. for providing these f irms with leads to potential customers.

5.  Dur ing L970,  pet i t ioner  James H.  Smi th formed a corporat ion

known as S.  and S.  Chemical ,  Inc. ,  in  order  to  handle the operat ion

of  a  d is t r ibutorsh ip he was able to  obta in f rom Standard Oi l  o f

Cali fornia. Petit ioner had a f i f ty percent ownership in said corpor-

a t i on ,  f romwh ich  he  rece i ved  i ncome o f  $11 ,700 .00  i n  1970  i n  the  fo rm

of commissions. Petit ioner worked for this corporation after nor:rnal

working hours and on weekends.

CONCLUSIONS OF LAW

A. That  pet i t ioner  James H.  Smi th 's  act iv i t ies on behal f  o f

Smith-Weihman Co. and its aff i l iated f irms, and on behalf of

S.  and S.  Chemical ,  Inc.  dur ing the year  L970,  const i tu ted serv ices

as an employee within the meaning and intent of section 703(b) of

the Tax Law. Therefore, the income he received from said f irms

dur ing the year  L970 is  not  subject  to  unincorporated business Lax.

B.  That  the fees received by pet i t ioner  James H.  Smi th in

L970 f rom F.W. Steadman Inc.  and Mosler ,  P icc i r i l lo  & Smith Inc.

const i tu ted income f rom his  regular  sa les business which is  subject

to unincorporated business tax. However, the business income he

received f rom said pr inc ipa ls  in  L970 was insuf f ic ient  to  resul t  in

an unincorporated business tax l iab i l i ty .
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C. That the petit ion of James

granted and the Notice of Deficiency

cance l led .

DATED: Albany, New York

December 7,  l -977

STATE TAX COMMISSION

ll. Smith and

issued Apr i l

Dorothy Smith

13 ,  L973  i s

ts


