
srATE br unw Yom
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

615 nssocrATns
For a Redeterminat ion of  a Def ic iency or
a Revls ion of  a DeterminatLon or  a Refund
of Unincorporated Business
Taxes under Art ic le(g) 23

by enclos ing

as  fo l l ows :

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s)p0xfie0ggd6g0
p6B. la6a ana loZO. _

State of New York
County of Albany

Marsina Donnj-ni , betng duly sworn, deposee and says that

she is an enployee of the Department of Taxat lon and Flnance, over 18 years of

age, and that on the 26th day of Ausust , L977 , she served the wlthln

Not ice of Decision by (cert i f led) mai l  upon 635 A.ssociates

@ the petlttoner tn the withln proceeding,

a true copy thereof in a securely sealed postpald r f , rapper addreesed

a - -  ^
0 2  A S S O C a a T e S

c/o PhILi-p Smith
20 Aspen Road
Scarsdale, New York 1OrBl

and by deposit ing same encl-osed in a postpaid properLy addressed wrapper in a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the Unined States Postal  Service within the State of New York.

That deponent further says that the sald addressee is the (fldffiqgGilgfititd

p611&e0 petttloner herein and that the address set forth on sald nrapper is the

last known address of the M pet l t loner.

rA-3 (2176)

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

615 assocrATEs

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under Art ic lef"dQ 23

9f August

AFFIDAVIT OF MAILING

of  the

b y

A S

Tax Law for the Year(sXlQXXetrXnO@

Sta te  o f  New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  theZ6tn  day  o f .  August  ,197?,  she served the  w i th in

Not i ce  o f  Dec i s i on by (cert i f ied) mai l  upon Frederick Wertheimer'  CPA

(representat ive of)  the pet i t ioner in the wiLhin proceeding,

enclosing a true copy thereof in a securely seal-ed postspaid \drapper addressed

fol lows :  Frederick Wertheimer. CPA
37O Lexington Avenue
New York, New York 1OO17

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r^TraPper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

26tYL

be fo re  me  th i sto

d . y

rA-  3 (2 /7  6)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Augrret 26, 19n

655 nesoctatee
c/o Philtp $nith
2O Aspen Road
$caredale, Neu Yorlc 10583

(}entlenenl

Please take notice of the DoclEion
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(S) 7U of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 UontUe
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

^{n".ru(r. - '4 rl
t t - - -  -  - -  - J  ,  - t  a t  / /

,r-/,4// Ft
, t '  r 'z-r  bqF'
l / "  /

PAUL B. @BURN
$upcrvislng [ar
Eearing Officsr

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

of

635 ASSOCIATES DECISION
:

for Redetermination of a Deficiency or
for  Refund of  Unincorporated Business :
Tax under Art icle 23 of the Tax Law for
t he  Yea rs  1968 ,  1969  and  L970 .  :

:

Pe t i t i one r ,  635  Assoc ia tes ,  c /o  Ph i l i p  Smi th ,  20  Aspen  Road ,

Scarsdale,  New York 10583,  has f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of unincorporated business tax under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1968 ,  1969  and  L970 .

(F i1e  No .  13881 )

A formal hearing was held before Wil l iam J. Dean, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York  on  Februa ry  23 ,  1977 ,  a t  2 :45  p .m.

Petit ioner appeared by Frederick Werthejmer, Cert i f ied Public Ac-

countant. The Income Tax Bureau appeared by Peter Crotty, Esq.

(Ab raham Schwar t z ,  Ese . ,  o f  Counse l ) .

ISSUE

Whether  pet i t ioner 's  act iv i t ies const i tu te the carry ing on of

a t rade,  bus iness or  occupat ion subject  to  the unincorporated bus-

iness tax.
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FINDINGS OF FACT

1. Petit ioner paid unincorporated business tax for the

fo l l ow ing  yea rs  i n  t hese  amoun ts :  l - 968  ($3 ,107  .97 )  |  1969

($4 ,529 .60 ) ,  and  1970  ($4 ,185 .85 )  .  On  Ap r i l  2 ,  L97 I ,  pe t i -

t ioner f i led cl-aims for refund of the unincorporated business

tax paid by i t  for  these years.

2.  In  i ts  c la ims for  re fund,  pet i t ioner  presented the

fo l lowing explanat ion as the basis  of  i ts  c la im:

"The jo in t  venture was formed sole ly  to  acqui re
a mortgage and note (See p.  2  of  Venture Agreement) .
As a resul t ,  iL  cannot  be considered an unincorporated
bus iness  under  A r t i c l e  23  o f  U .B .T .

" In  addi t ion,  re ference is  made to p.  4  of  the
Venture Agreement, which states that the members
of the joint venture have the authority to manage
andcontro l  the in terests  and proper t ies (a note)  o f
sa id venture.  To consider  the venture as a real
estate par tnership would a lso exempt  635 Associates
f rom the  U .B .T .  as  a  manager  o f  rea l  p rope r t y  (Sec .  703 )

3.  By le t ter  daLed December 13,  1971,  the Depar tment  of

Taxation and Finance informed petit ioner that i t  was disal low-

ing pet i t ionerrs  c la im in  fu l l  for  th is  reason

"It appears that the partne.rship is engaged in
the business of managing real property. Exemption
from unincorporated business tax t{ i l l  not be granted
under Section 703 since the partnership is not the
owner or l-easee. t '

On September 25,  1972,  the Depar tment  of  Taxat ion and

Finance issued a Not ice of  Disa l lowance in  fu l l  to  pet i t ionerrs

c la im .
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4.  Pet i t ioner  ho lds 1egal  t i t le  to  a mortgage and note

pursuant to an Agreement of Joint Venture dated Apri l  I ,

l -968.  Sect ion 3 of  the agreement  prov ides that  the jo in t

venture is formed "for the sole purpose of acquir ing the

ownership"  of  a  leasehold mortgage dated June 30,  1958,  made

by 635 Madison Avenue Co.  to  637 Madison Corp. ,  in  the pr in-

cipal sum of $I rni l l ion (reduced to the principal sum of

$726 t949 .99 ) ,  and  a  p romisso ry  no te  made  by  59 th  &  Mad ison

Rea l t y  Corp .  i n  t he  sum o f  $850 ,000  da ted  Apr i l  I ,  1968 .

5.  At  the t jme of  f i l ing i ts  New york State par t -

nership Returns for  1968 and 1969,  pet i t ioner  s tated i ts

business to  be " rnvestment" .  on i ts  1970 return,  pet i t ioner

stated i ts  bus iness to  be "Real  Estate Management ' t .

6 .  On i ts  re turns for  each of  these three years,

petit ioner entered as income certain "Management & Super-

v is ion Fees" .  The ent i re  amount  of  these fees was paid to

petit ioner by two companies, National Cleaning Contractors

(here in,  "Nat ional" )  and Smith Af f i l ia tes Management  Corp.

(here in,  "Smi th") .  The la t ter  corporat ion was a jo in t

venturer under the Apri l  Lt 1968r Agreement of Joint Venture.
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Pet i t i -oner ts  to ta l  income for  these

down as fo l lows:

three years breaks

$ Interest Total  IncomeYear

I  968

1969

I97 0

"Management and
Supervision Feesri

$19 ,099 .01

35 ,82 I . 56

32 ,080 .44

$4 f  , 173 .77

7  3  , 328  . 53

68 ,688 .  B7

$  60 ,272 .78

L09 ,150 .09

100 ,7  69  . 3L

7.  Let ters  f rom Nat ional  (dated August  16 |  1972\  and

Srnith (dated August 3, 1972) to the Department of Taxation

and Finance state that each company paid petit ioner a monthly

check dur ing the years 1968,  1969 and 1970.  Both le t ters

cont inue:

"Please be fur ther  adv ised that  635 Associates
performed no services nor did they do any work for
us .

"The said payments were made pursuant to an
agreement with the owner of premises 635 Madison
Avenue,  New York Ci ty .  "

Pet i t ionerrs  representat ive at  the hear ing,  when

asked why payments were made to petit ioner by National and

Smith, responded: "Supposedly under some agreement, al

cal l  i t  what you may, royalty or a percentage of the money

that the.y were gett ing for cleaning the building. I dontt

know what i t  is, but there were no services to be performed

for  the receipt  o f  th is  money.  "  (Transcr ip t  p .  14)
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And  la te r :  " I  don ' t  know.  I  don ' t  know and  I  rea l l y

don ' t  th ink i t  is  re levant .  The only  th ing re levant  is  whether

they per formed serv ices.  "  (Transcr ip t ,  p .  20)

8.  Pet i t ionerrs  representat ive test i f ied that  pet i t ioner

had no employees,  pa id no rent ,  and had as i ts  so le asset  two

no tes .

CONCLUSIONS OF LAW

A. That  Tax Law,  5703 (a) ,  def ines an unincorporated

business as "any t rade,  bus iness or  occupat ion conducted,

engaged in or being l j-quidated by an ind.ividual or unincor-

porated ent i ty ,  inc lud ing a par tnership. . .  "

B.  That  pet i t ioner  descr j -bes i ts  act iv i t ies as those

of  a pass ive investor .  In  actual  fact ,  c lose to  one- th i rd

o f  pe t i t i one r rs  to ta l  i ncome fo r  t he  yea rs  1968 ,  1969  and

1970 was income from payments to petit ioner for purposes

petit ioner has not wished to divulge. Presumabllr payments

to pet i t ioner  to ta l ing over  $85,000 by Nat ional  and Smith

were in some way l inked to petit j-oner's investments in real-

estate. That petit ioner may not have performed services for

Nat ional  and Smith is  not  conclus ive as to  pet i t ioner 's  tax

status.  Pet i t ioner  was engaged in  a bus iness for  the years

1968 |  1969 and L970,  whatever  i ts  nature,  and therefore is

subject to the unj-ncorporated business tax.
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c-  That  pet i t ioner  has fa i led to  susta in i ts  burden of

proof  that  i t  is  ent i t led to  refunds c la imed for  the years 1968,

1969  and  1970 .  Tax  Law ,  S689  (e )  .

D-  That  pet i t ioner  seeks exempt ion under  Tax Law,  s703 ( -e) ,

which provides thatan owner of rear property, lessee, or f idu-

ciary shall  not be deemed engaged in an unincorporated busine.ss

sole ly  by reason of  ho ld ing,  leas ing or  managing rear  proper ty .

s ince pet i t ioner  is  not  an owner,  ressee or  f iduc iary ,  $zo:  gs1

i s  no t  app l i cab le .

E-  That  pet i t ion of  635 Associates is  denied.  The Not ice

of  Disa l lowance dated September 25,  1972,  is  susta ined.

DATED: Albany, i r leW York

August  26 ,  1977

\*l--, \(.'*-.
Commissioner

COMMISSION


