
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

GEOFFERY SITOMER and BHIERA SITOMER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF MAILING

or Unincorporated. Busi.ness
Taxes  under  Ar t i c le  QQ Z l  o f  the
Tax Law for the Year(s) EOCffiTs)@
1972 and L973.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

phe is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

age,  and tha t  on  the  3rd  day  o f  0c tober  ,  L977, rohe served the  w iEh in

Notice of Decision by (certified) mail upon Geoffery Sitomer and

B e h e r a S j . t o m e r M ) t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g ,

by  enc los ing  a  Erue copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: l,/r. and j\[rs. Geoffery Sitomer
10 Tree llollow Lane
Dix lli1ls, Neir lfork IL746

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent furrher says thar che said addressee is rhe OOgpregOgOOOeOUg(

Rft*hf;)  pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn

?r.rl

b/

r A - 3  ( 2 / 7 6 )

before  me th is

of October.)

E O

d a y ,  L977 .



STATE OF NEW YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
GEOFFERY SITOMER and BffiIERA SITOMER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated. Busi.ness
Taxes  under  ArE ic le  (X)  23

AFFIDAVIT OF MAILING

of the
Tax Law for the Year (s) QCIOtr9d0dre()
Iq72 arrd Ia7?.

Sta te  o f  New York
County of Albany

John Hutr l  ,  being duly sworn, deposes and says that

qhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 3rd day of October ,  L9 77, fhe served the within

Notice of Decision by (cert i f ied) mai l  upon Charles R. Pegler,

CpA (representat ive of)  the pet i t ioner in the within proceeding'

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Charles R. pegler,  CpA
c/o Pegler & Pegler, CPA| s
525 Nottrhern Boulevard
Great Neck, New York 11021

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapPer  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

3rd

t o

d a y

be fo re  me  th i s

of  October ,  L977 ,

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

0atober 3, lVn

lfr. end !&g, 06off,ery Sltomr
10 Tnee Hol.Low Isne
Irix lil1lo, liov York 11746

Dear !6r. and ltrre. $ttw:

Please take notice of the Deolalon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(1) 7ZZ of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mrthg
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Joseph Chyrlyraty
Iiearlng sra'n{ncr

Peti t ioner 's Representa t ive

b

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSTON

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GEOFFERY SITOMER ANd BEHERA SITOMER DECISION

for  Redeterminat ion of  a  Def ic iency or  for :
Refund of Unincorporated Business Tax under
Ar t ic le  23 of  the Tax Law for  the Years
L972  and  L973 ,  :

Pet i t ioners,  Geof f rey Si tomer and Behera Si tomer,  res id ing

at  10 Tree Hol - l -ow Lane,  Dix  Hi l1s,  New York LL746,  f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  un incorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the years L972

and 1973 (tr ' i Ie No. L34L7) .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io '  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade center ,  New York,  New York,  on Apr i l  27,  L977 at  9 :15 A.M.

The petit ioners appeared by Charles R. Peg1er, CPA. The fncome

Tax Bureau appeared by Peter  Crot ty ,  EsQ. ( l ,ou is  Senf t ,  Esq. ,  o f

counsel - )  .

ISSUE

Whether the

dur ing the years

income received bv

L972  and  L973 ,  i n

pet i t ioner  Geof f reY Si tomer

eonnect ion wi th  h is  sa les
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act iv i t ies on behal f  o f  customer Brokerage serv ice corp.  and

Flor ida produce Brokers,  Inc. ,  was subj6ct  to  the unincorporated

bus iness  tax .

FINDINGS OF FACT

1.  Pet i t ioners,  Geof f rey Si tomer and Behera Si tomer,  f i led

New York State res ident  income tax returns for  the years L972 and !973.

Pet i t ioner  Geof f rey Si tomer d id not  f i le  un incorporated business

tax  re tu rns  fo r  sa id  yea rs .

2 .  On  Apr i l  11 ,  L975 ,  t he  Income Tax  Bureau  i ssued  a  No t i ce

o f  De f i c i ency  aga ins t  t he  pe t i t i one rs  i n  t he  amoun t  o f  $2 ,o4s .56 .

The Not ice of  Def ic iency prov ided that  i f  both husband and wi fe

s igned the consent  to  f ind ings on the def ic iency,  the overpayment

due on pet i t ioners I  L973 New York return of  $928.15,  p lus accumulated

in te res t  o f  $68 .84 ,  wou ld  be  app r ied  aga ins t  t he  de f i c i ency  o f

$2 ,045 .56 ,  t he reby  l eav ing  a  ba lance  due  o f  $1 ,048 .57 .  The

deficiency was issued on the grounds that the income received by

petit ioner Geoffrey Sitomer from Customer Brokerage Service Corp.

and Flor ida Produce Brokers,  rnc. ,  dur ing the years t972 and L973

was subject  to  the unincorporated business tax.

3.  Pet i t ioner  Geof f rey Si tomer was employed on a sa l -ary  bas is

by George Tiefer ,  rnc. ,  as a genera l  manager  dur ing the years L972
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and L973.  Said f i rm was a buyer  and d is t r ibutor  o f  produce and

food product  l ines.

4 -  Dur ing  the  yea rs  L97z  and  rg73  pe t i t i one r  Geo f f rey

Sitomer recommended non-competit ive produce or food product l ines

of customer Brokerage Service corp. and Florida produce Brokers,

rnc. ,  to  customers of  George Tiefer ,  rnc. ,  and to  other  contacts

he made in  connect ion wi th  h is  empl-oyment  wi th  ceorge Tiefer ,  rnc,

He received commissions from Customer Brokerage Service corp.

and f rom Flor ida produce Brokers,  rnc. ,  based on sares ar is inq

f rom his  recommendat ions.

5.  Dur ing the years L972 and L973,  pet i t ioner  Geof f rey Si tomer

rece i ved  commiss ion  i ncome to ta l l i ng  g2 l ,OOO.OO and  g32 ,O0O,OO,

respectively, from Brokerage Service eorp, and Florida Produce

Brokers,  Inc. ,  which he contended were commiss ions f rom referra ls

of  customers to  the aforesaid f i rms.  The aforesaid f i rms d id not

deduct  Federa l  or  New York s tate wi thhord inq taxes or  soc ia l

secur i ty  taxes,  r lor  was pet i t ioner  under  the i r  d i rect ion and eontro l .

CONCLUSIONS OF LAW

A. That  the ineome received by pet i t ioner  ceof f rey Si tomer

during the years L972 and 1973 from Customer Brokerage Service Corp.

and Flor ida Produce Brokers,  Inc. ,  const i tu ted receipts  f rom his

regu la r  bus iness  as  a  sa les  rep resen ta t i ve .
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B .  Tha t  t he  ac t i v i t i es  o f  pe t i t i one r  Geo f f rey  s i t omer  i n

connect ion wi th  Customer Brokerage Serv ice Corp.  and Flor ida

produce Brokers,  InC. ,  eonst i tu te the carry ing on of  an unincorp-

orated business,  and that  h is  income der ived theref rom i .s  subject

to  the unincorporated business tax in  accordance wi th  sect ion 7O3

of the Tax La\^r.

C.  That  pet i t ioner  Behera Si tomer was not  engaged in  an

unincorporated business dur ing the years in  quest ion.

D.  That  the pet i t ion of  Geof f rey and Behera Si tomer is

granted to  the extent  that  the def ic iency asser ted against

pet i t ioner  Behera Si tomer is  cancel led i  that  except  as so

modi f ied the pet i t ion is  in  a l l -  o ther  respects  denied and the

No t i ce  o f  De f i c i ency  i ssued  Apr i l -  11 ,  L975  i s  sus ta ined .

DATED: A1bany, New York STATE TAX COMMISSION

October 3, L977

PRESIDEIflT

COMMISSIONER


