
STATE OF NE[^I YORK
STATE TAX COMI.{ISSION

In the l" lat ter of  the Pet i t ion

o f
SIEGEL BROTHERS SHOES

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of  Un incorpora ted  Bus iness  Taxes
Taxes under art icLo(x; 23 of the
Tax Law for the yonS{olxor Period $)

6/25/68

State of New York
County of Albany

Violet Walker ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 24th day of June , L97 7 , she served the wlthin

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon I rw in  G.  Porges ,  Esg.

(representat ive of)  the pet i t ioner in the within proceeding'

by encloslng a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  I rw in  G.  Porges ,  Esq.

1 I  West  42nd St ree t
New York, New York

and by deposit lng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United Staces Postal  Service lai thin the State of New York.

That deponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on said r t taPPer is the

last knorun address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
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Starn oF NEtd YoRK.
STATE TAX COMI'{ISSION

In the Matter of the Pet, i t ion
:

o f
SIEGEL BROTHERS SHOES :

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determinat ion or a Refund
of Unincorporated Business Taxes:
Taxes under Art ic le Qe) 23 of the

AFFIDAVIT OF I"IAILING

rax Law for the 
"twffi 

Period (s)

State of New York
County of AlbanV

Vio1et Walker ,  being duly sworn, deposes and saye that

she is an employee of the Department of Taxat ion and Flnance, over L8 years of

age, and that on the 24t}:-day of r fune ,  L977, she served the wlthln

Notice Jf  Oecision by (cert i f ied) mai l  upon Siegel Brothers Shoes

{f€Pf$ee6fttsEff€<&t) the peLltioner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wraPPer addreseed

as fo l lows:  S iege l  Bro thers  Shoes
c/o r :v in G. porges

11 West  42nd St ree t

and by a.po"ItflrJS5F"'"Ntt6J8th a postpald properl-y addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Postat Servlce withln the State of New York.

That deponent further says that the said addressee is the (fre{lses6Xxt(!$e

5lo.ffits) petitloner herein and that the address set forth on sald lrrapPer is the

last known address of the €6IXBiKtftUiE$le<r5E)atDe) Petitioner.

Sworn to before me this

24Lh day of i lune ,  1977.

,/t,
L/

rA-3 (2176>



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

iltrne 24' L977

AOORESS YOUR REPLY  TO

T E L E P H O N E :  { 5 I 8 } 457-L721

r
Si.agel Brotherr thoes
c/o lnrirt G. Porges

11 West 42nd Street
New Yorkr New York

Gentlemen n

Please take not ice of theDECISION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
SectionQS) 722 of the Tax Law, anY
proceeding in court to revieqt an adverse deci-
sion must be cornrnenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance l4tith this

wiLl be referred to the

Enc.

cc :  Pet i t ioner rs Representat ive:

Taxlng Bureau's Representat ive:

rn
Tax Ecarlng Offlerr

FauI

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

SEYMOUR GRABEL, STANLEY T. ROBERTS
and IRWIN G.  PORGES,  Ind iv idua l l y
and as co-partners d/b/u the f i rm
name and s ty le  o f DECISION

SIEGEL BROTHERS SHOES

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the Per iod Ended June 25,  1968.

Pet i t ioners ,  Seymour  Grabe l ,  S tan ley  T .  Rober ts  and I rw in  G.

Porges ,  d/b/u the f i rm name and style of Siegel Brothers Shoes

( h e r e i n a f t e r  S i e g e l ) ,  1 1  W e s t  4 2 n d  S t r e e t ,  N e w  Y o r k ,  N e w  Y o r k

10036,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

fo r  re fund o f  un incorpora ted  bus iness  tax  under  Ar t i c le  23  o f  the

T a x  L a w  f o r  t h e  p e r i o d  e n d e d  J u n e  2 5 ,  1 9 5 8 .  ( F i l e  N o .  0 f 3 8 2 )

A formal hearing was held before Edward L. Johnson, Hearing

Of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld

Trade Center ,  New York ,  New York ,  o t r  August  L2 ,  1976 a t  LO:45

a.m.  Pet i t ioners  appeared by  I rw in  G.  Porges ,  Esg.  The Income

Tax Bureau appeared by  Peter  Cro t ty ,  Esq.  (So lomon S ies ,  Esq.  o f

c o u n s e l )  .
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ISSUES

I.  Whether  the sa le bv a l l  the ind iv idual  par tners of  the

interest  o f  each in  the assets,  inventory and good wi l l  o f  the

par tnership resul ted in  a l iqu idat ion of  the par tnership subject

to  unincorporated business tax under  Ar t ic le  23 of  the Tax Law.

I I .  Whether  ga in rea l ized by ind iv idual  par tners on the

sale of  the i r  severa l  in terests  in  the par tnership was proper ly

taxed in ttre aggregate, as taxable income of the partnership

under  sect ion 7O5 of  the Tax Law.
-.

FINDINGS OF FACT

1.  Pet i t ioner ,  S iegel ,  t imely  f i led a New York State income

and unincorporated business par tnership return for  the f isca l  year

begun March L,  1968 and ended June 25,  1968.

2-  A Not ice of  Def ic iency in  unincorporated business tax for

the per iod ended,June 25,  1968 was issued on September 25,  L972

aga ins t  pe t i t i one r ,  S iege l ,  i nd i ca t i ng  a  tax  de f i c i ency  o f

$LL '864 -47 ,  p l us  i n t e res t  o f  $3 ,025 .44 ,  f o r  a  t o ta l  o f  $14 ,889 .91 .

A notat ion on the Not ice of  Def ic iency advised pet i t ioner ,  S iegel ,

that the Income Tax Bureau had credited the taxpayer with an over-

payment  for  the tax year  ended February 29,  1968 of  $228.53,  p lus

in te res t  o f  $58 .81 ,  f o r  a  to ta l  reduc t i on  o f  9287 .34 ,  resu l t i ng

in  an  unpa id  tax  ba lance  due  o f  $L4 ,6O2 .57 .  A  S ta temen t  o f  Aud i t
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Clranges issued 'January 10, L972 and revised after formal con-

ference,  was issued September 25,  L972,  deta i l ing the recomputa-

t ion of unincorporated business taxes for the year ended February

29 ,  1958 ,  and  fo r  t he  pe r iod  end ing  June  25 ,  1968-

3.  PeLi t ioner ,  S iegel ,  pet i t ioned for  redeterminat ion of

the deficiency and, by a consent, extended the period of l imita-

t ion upon assessment  of  personal  income and unincorporated busi -

ness  tax  to  Oc tobe r  15 ,  L972 .

4.  Pet i t ioner ,  S iegel ,  was a par tnership wi th  three equal

partners, which operated a retai l  stroe business that commenced

on February 15,  L967,  dt  395 Six th Avenue,  New York,  New York.

5.  On June 25,  1968,  the three par tners doing business under

the f i rm name and sty le  of  "s iegel  Brothers Shoes"  each so ld h is

undiv ided one- th i rd  in terest  in  the par tnership inventory,  assets,

good wi l l  and the r ight  to  use the business name of  "Siegel

Brothers Shoes"  to  two ind iv iduals .

6 .  On  Oc tobe r  15 ,  1968 ,  pe t i t i one r ,  S iege l ,  f i l ed  a  New York

State income and partnership return marked "Final Return" for the

per iod March L,  L96B through June 25,  1968.  On the return,  pet i -

t i one r ,  S iege l ,  repo r ted  o rd ina ry  i ncome o f  $53 ,282 .97 ,  and  taxab le

business income of  $44,693.LO. The unincorporated business tax on

that  income was repor ted as $2,68L.59 and paid to  the Income Tax
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Bureau. No gain or loss was shown from the sale or exchange

o f  pa r tne rsh ip  cap i ta l  asse ts .

7.  A  "F ina l  Return"  was f i led  in  October  o f  1968 by  pe t i -

t ioner ,  S iege l ,  o r l  a  U.S.  Par tners t r ip  Return  o f  Income,  Form

1065. I t  showed the same ordinary income as was reported on the

New York State Income and Partnership Return for the period

ended June 25 ,  1968.  No cap i ta l  ga ins  or  losses  fo r  the  par tner -

ship were reported

B. The accountant  for  pet i t ioner ,  S iegel ,  one I rwin G.

Porges,  f i led h is  own U.S.  Ind iv idual  Income Tax Return (Form

1040)  fo r  1968 ,  and  repo r ted  t t re reon  a  cap i ta l  ga in  o f  $74 ,974 -OO

from the sa le of  h is  one- th i rd  par tnership in  pet i t ioner ,  S iegel .

He made the same tax disposit ion of the gain on the sale of their

par tnership in terest  in  pet i t ioner ,  S iegel ,  for  each of  the two

remain ing par tners.

9. The Income Tax Bureau found that on the transfer of the

par tners '  in terests  in  the pet i t ioner ,  S iegel ,  the par tnership

had  rea l i zed  a  cap i ta l  ga in  o f  $224 ,922 .O0  wh ich  was  i nc ludab le

in the gross income of the partnership for the tax period ended

June  25 ,  1968 .

10 .  The  de f i c i ency  o f  $ I4 ,602 -57  i n  un inco rpo ra ted  bus iness

tax has not  been paid.
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CONCLUSIONS OF I,AW

A. That  the sa le bv a l l  the par tners of  the i r  severa l

interests in the partnerstr ip effectuated a l iquidation of that

business. fncome and gain from any property employed in the

business,  o t  f rom l iqu idat ion of  the business const i tu te unin-

corporated business gross income,  in  accordance wi th  sect ions

703  (a )  and  705  (a )  o f  t he  Tax  Law.

B.  That  the pet i t ioner ,  S iegel ,  gave recogni t ion to  the

terminat ion of  the par tnership as of  June 25,  L96B when the

pet i t ioner ,  S iegel ,  f i led a U.S.  Par tnership Income Tax Return

in  acco rdance  w i th  I .R .C .  Sec t i on  708 (b )  (1 )  (B ) .  The re  i s  no

Federa l  income tax on par tnership bus iness.  There is  no Federa l

fn ternal  Revenue Code def in i t ion of  un incorporated business

gross income comparable to that set out in the alternative in

the  New York  S ta te  Tax  Law,  sec t ion  705 (a ) .

C.  That  the  pe t i t ion  o f  S ieqe l  Bro thers  Shoes is  den ied

and the  Not ice  o f  Def ic iency  da ted  September  25 ,  L972 is  sus ta ined.

D. That,  pursuant to the Tax Law, interest shal1 be added

to the total amount due unti l  paid.

DATED: Albany, New York
June 24,  L977

COMMTSSION

COMMISSIONER


