
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion
:

o f
JOSEPH ;I. SCHV{ARTZ, HARVEY SCHIVARTZ:
ANd MURRAY SCHWARTZ D/B/A "SCIIWARTZES,'
For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinatton or a Refund
ofunincorporated Business :
Taxes under Art ic le(s) 23 of the
Tax Law for the Year6a}:€e<*sxia*G) 1970.:

State of New York
counry of Albany

Bruce Batchelor

*re is an employee of the

age, and thaE on the 14th

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

, betng duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of Apri l  ,  L9 77, dre served the within
Joseph J. Schwarlz,

by (cert i f ied) mai l  upon Harvey Schwartz and

Murrav SchwartzD/B/A "schwart'tfdhc*songo*iTe<#) rhe peririoner ln rhe wiihrn pr-oceeding,

t rue copy thereof  in  a seeurely

,Toseph J. Schwartz,
Murray Schwartz,

16 Sinc la i r  Dr ive
Kings Point,  New York LLO24

and by <teposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

Tirai r' leponent further says that the said addressee is the €€pcg€elt8aoftOg

affi>ffts) petitioner herein and that the address set forth on sald lrrapPer is the

tast krrown address of the Qeryresflrtxorttrcxdfrxtrt) petittoner.

sealed postpald wrapper addressed
Harvey Schwartz and
d/b/a "Schwartzes"

by enclos ing a

as  foL l -ows :

Sworn to before me this

14th day of Apri l
,.

rA-3 (2/76)

,  L977 .
) n

\ '  l )  . r -  !  1

t]rtt ( (... [\\ fS /..,z.qrL



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ry)rll l{, t977

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:, r ,  r , t f  t?- l?19

r ilolmh iI. sclhmrtr, Farwy gffirE! rnd
tftuury Scilrnrtrr nNt r9c;lrnrirll'

16 sLnctdr lulur
ttL&gr $olnt, n u rsx 11024

Grntlmrr
Please take notice of the DECISIO|
of the State Tax Commission enclosed herewith.

PLease take further notice that pursuant to
Sect ion($ 7r2 of the Tax Law, anY
proceeding in court to revielt al adver-se deci-
sion must be cormnenced within { Hlthl
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLat ive
hereto rnav be addressed to the undersigned. They

Enc.

c c :

Taxlng Bureaut s Representat ive:

wil.l be referred to the proper part

rA -1 .12  (L |76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JOSEPH J. SCHI{ARTZ, HARVEY
SCT{WARTZ and MURRAY SCHWARTZ

D/B/A "scHWARTzEs"

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the  Year  L97O-

Pe t i t i one rs ,

DECTSTON

Murray Schwartz,

Point, New York

o f  a  de f i c i ency

under  A r t i c l e  23

o0237  )

Joseptr J.  Schwartz,  Harvey J. Schwartz and

d/b /a  "schwar tzes" ,  L6  S inc la i r  Dr ive ,  K ings

LLO24,  f i led a pet i t ion for  redeterminat ion

or  for  re fund of  un incorporated business tax

of  t t re  Tax Law for  the year  I97O. (F i le  No.

A fo rmal  hear ing  was he ld  be fore  Ju l ius  E .  Braun,  Hear ing

Of f i cer ,  d t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld

Trade Center ,  New York ,  New York ,  o r r  August  26 ,  L976 a t  l l : I5

a .m.  Pet i t ioners ,  Harvey  Schwar tz  and Joseph J .  Schwar tz

appeared pro se. The Income Tax Bureau appeared by Peter

C r o t t y ,  E s q .  ( A l e x a n d e r  W e i s s ,  E s e .  o f  c o u n s e l ) .
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ISSIIE

Whether  the pet i t ioners '  income in  the i r  cont inued opera-

t ion of  a  bus iness,  on behal f  o f .  a  buyer  of  the i r  corporat ion,

const i tu ted act iv i t ies as consul - tants ,  and thus subjected them

to unincorporated business tax.

FTNDTNGS OF FACT

1.  On Apr i l  12,  L974,  ?s t -he resul t  o f  an audi t  and sub-

sequent  conference,  the  Income Tax  Bureau issued a  Sta tement

o f  Aud i t  Changes aga ins t  pe t i t ioners ,  Joseph J .  Schwar tz ,

Harvey J. Schwartz and Murray Sc.hwartz,  d/b/a "Schwartzes" ,

impos ing  un incorpora ted  bus iness  tax  upon the i r  bus iness  income

in  L970,  deeming i t  to  be  der ived .  f rom consu l t ing  ac t iv i t ies .

Accord ing ly ,  the  Income Tax  Bureau issued a  Not ice  o f  Def ic iency

i n  t h e  a m o u n t  o f  $ 2 , 5 L 6 - 2 5 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f

$ L , 4 7 L . 0 I ,  f o r  a  t o t a l  d u e  o f  9 3 , 9 8 7 . 2 6 .

2 .  I n  L969 ,  pe t i t i one rs ,  Joseph  J .  Schwar t z ,  Ha rvey  J .

Schwartz and Murray Schwartz, brothers, owners and operators

of an oi1 business known as the Whale Oi1 Company, entered into

a contract for i ts sale to the American OiI Company, a sub-

s id iary  of  Standard Oi l  Company of  Ind iana.  This  operat ion

was an o i l  market ing enterpr ise.  Negot ia t ions began for  the
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sale of the physical faci l i ty owned by the three brothers and

known as Deep Water Terminals. Only the marketing business

and the trucks, both of which were assets in the name of

another corporation, were actually sold. American Oi1 Company

leased Deep Water  Terminals  wi th  an opt ion to  purchase.  Said

opt ion was not  exerc ised,  and the real ty  proper ty  was la ter

sold to the Consolidated Edison Companv.

3.  Pet i t ioners,  Joseph J.  Schwartz  and Harvey J .  Schwartz ,

had a written aqreement with the American Oil Company on the

sale of the stock of the Whale OiI Company, that they would

continue the operation of the business for eighteen months as

consul tants .  fhe pet i t ioners '  customers of  for ty  years were

informed only of a corporate merger. A manager was put in

charge. Compensation was drawn as a consult ing fee. No taxes

were wi thheld-

4.  Pet i t ioner ,  Murray Schwartz ,  who was a lso a State

senator, had no agreement with the American OiI Company fol low-

ing the sa le of  h is  shares of  s tock.

5.  Pet i t ioners,  Joseph J.  Schwartz  and Harvey J .  Sct rwar tz ,

were advised by their accountant that they were not required

to f i le  un incorporated business tax returns for  the year  1970.
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6 .  The d .b .a  "Schwar tzes"  was no t

was a descr ipt ion used by the Income Tax

c lus ions  on  aud i t .

a legal  ent i ty ,  but

Bureau in  the i r  con-

CONCLUSIONS OF LAW

A. That the income received during the year 1970 by

pet i t ioners,  Joseph J.  Schwartz  and Harvey J .  Schwartz ,  ds

consultants for the American Oil Company, constituted income

from thei r  bus iness act iv i t ies and not  compensat ion as em-

ployees exempt from the imposit ion of the unincorporated

business tax in accordance with the meaning and intent of

sect ion 703 (b)  o f  the Tax Law.

B.  That  the aforesaid act iv i t ies of  Joseph J.  Schwartz

and Harvey J. Schwartz during I97O constituted the carrying on

of  an unincorporated business,  and the i r  income der ived there-

f rom was subject  to  the unincorporated business tax in  accord-

ance wi th  the meaninq and in tent  o f  sect ion 7O3 of  the Tax Law.

C.  That  pet i t ioner ,  Murray Schwartz ,  per formed no serv ice

for American Oil Company in L97O, and received no income from

this  source.

D.  That  pe t i t ioners ,  Joseph J .  Schwar tz  and Harvey  J .

Schwartz,  rel ied upon what they had reason to bel ieve was the
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competent advise of a cert i f ied public accountant that their

bus iness act iv i t ies were not  subject  to  the unincorporated

business tax,  and that  pet i t ioners were not  requi red to  f i le

unincorporated business tax returns.  Therefore,  the penal ty

imposed  unde r  sec t i ons  685 (a )  ( 1 )  and  685 (a )  ( 2 )  o f  t he  Tax

Law for  the year  I97O is  cancel led.

E.  That  the pet i t ion of  Murray Schwartz  is  granted.

F. That the petit ion of Joseph J. Schwartz and Harvey J.

Schwartz is granted to the extent that the penalt ies are can-

cel led.  The Income Tax Bureau is  d i rected to  accord ingly

modi fy  the Not ice of  Def ic iency issued Apr i l  L2,  L974,  and

that  except  as so granted,  the pet i t ion is  in  a l l  o ther  re-

spects  denied.

DATED: Albany, New York

Apri l  L4,  1977

"  t /
r\\^)tG- lL,+<^- ^^-

COMMISSIONER

COMMISSION

COMMTSSIONER


