
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MICHAEL W. and MAXINE SCHUR

For a Redeterminat ion of  a Def ic iency or
a Revls ion of  a Determinat lon or  a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art icle ft) 23 of the
Tax Law for the Year(s) oo<Imbotb(x)
L966 throuqh L972.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, depoees and says that

*re is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20th day of May ,  L9 77, rhe served the withtn

Not ice  o f  Dec is ion by (cert i f ied) maiL upon Michael W. A Maxine

Schur (rppxsxgofidJ<w<xf) the petitioner ln the within proceeding,

by encloslng a true copy thereof Ln a securely sealed postpald wrapper addressed

as fo l lows: Mr.  & Mrs.  Michael  W. Schur
12 c lenn Place
Hastings-on-Hudson, New York 10706

and by deposit ing same enclosed in a postpald properly addressed l t rapPer tn a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Postal  Servl-ce withln the State of New York.

That deponent further says that the said addressee is the Qejreoatruiltr

arfi>t$l5) petitioner herein and that the address set forth on said nrapper ls the

l.ast known address of the (ne*rm*xki$ercc&>ft) petitloner.

Sworn to before me Ehis

20th  day  o f  May

w

rA-3 (2176)

,  L977 . h,-t""'t,..". \N*"t"J'*qn



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MICHAEL W. ANd IVIAXINE SCHUR

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Unincorporated Business
Taxes under Art icLe (x) 23 of the
Tax Law for the Year (s) olr<XnsoO(x)
1966 throush L972.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

*re is an employee of the Department of Taxat lon and Flnance, over 18 years of

age, and that on the 20th day of May , L9 77, *re served the wlthin

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Rocco DePaIma

(representattve of)  the pet i t ioner tn the within proceedingt

true copy thereof in a securely seaLed postpaLd wrapper addressed

Mr. Rocco DePalma
DePaIma a Ett l inger
45 E. Putnam Avenue
Greenwich, Connect icut 06830

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PostaL servlce wtthin the State of New York.

That deponent,  further says that the sald addreaaee ls the (representat ive

of the) pet i t ioner herein and that the address set forth on said nrapper ie the

last known address of the (representat ive of the) pet l t loner.

AFFIDAVIT OF I'{AILING

by enclos ing a

as  fo t l ows :

Sworn t,o before me thls

20 th  day  o f  May ,  1977.

rA-3 (2176)
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STATE TAX COMMISSION

STATE OF NEW YOR.K

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ttay 20, lt??

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O I { E :  ( 5 1 8 )
.ft7-l?ilt

r ttt. & t{r8. l0fu*rnrt w, $chu8
le 61ss Plttsr
HastLngrrmferd*fi, Stt, Ict tO?06

Orcr tir. & !br. {sshtr.rr

Please take not ice of  the
of  the State Tax Comniss ion

DEIf!IS
enclosed herewith.

Please take further notice that pursuant to
Section(l) 722 of the Tax Law, any
proceeding in court to revielr an adverse deci-
sion must be commenced within { mtff$
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allorved in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

7/"*: '" t t , f ls '
. ' -- t  

i .a<*-<fi  ,- ' , ' .  
'  -oe<.

Fcrnh V. Fr,r6cll
$ugLfvlrga of,
$mlf, clelJnl f,ror|"|ryf

Enc .

cc :  Pe t i t i one r r s  Rep resen ta t i ve :

Taxing Bureaurs Representat ive:

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MICHAEL I{. and I"IAXINE SCHUR

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Taxes
under Art icle 23 of the Tax Law for the
Years L966 through L972.

DECIS ION

Petit ioners, Michael W. and Maxine Schur, residing at

12 Glenn Place,  I last ings-on- I {udson,  New York f0706,  f i led a

petit ion for redetermination of a deficiency or for refund

of r:nincorporated business taxes under Art icle 23 of the Tax

Law for  the years 1966 through L972.  (F i le  No.  LL757) .

A small claims hearing was held before Joseph A. Milack,

Smal l  Cla ims l lear ing Of f icer ,  on August  26,  L976 at  2 :45 P.M.

aX the off ices of the State Tax Commission, Two trIorld Trade

Center, New York, New York. The petit ioners appeared by Rocco

DePalma.  The Income lax Bureau appeared by Peter  Crot ty ,  EsQ.,

(Wi l l iam Fox,  Esq.  ,  o f  counsel ) .

ISSUE

Whether petit ioner Michael l [ .  Schur's activit ies as a

salesman during the years 1966 through L972 constituted the

carry ing on of  an unincorporated business.
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FINDTNGS OF FACT

1. Petit ioners, Michael W. and Maxine Schur, f i led

New York State income tax returns for the years L966 through

L972.  Pet i t ioner  Michael  W. Schur  d id  not  f i le  New York

State unincorporated business tax returns for  sa id years.

2.  On September 30,  L974,  the Income Tax Bureau issued

a Statement of Audit Changes against petit ioners, Michael W.

and Maxine Schur, imposing gnincorporated business tax upon

the income received by Michael W. Schur from his activit ies

as a garment salesman during the years 1966 through L972. In

accordance with the aforesaid Statement of Audit Changes, i t

issued a Notice of Deficiency against petit ioners in the sum

o f  $10 ,561 .37  on  Sep tember  30 ,  L974 ,  and  on  March  13 ,  L975 ,

issued two Notice and Demands against the petiLioners with

respect  to  the l iab i l i t ies shown on the Not ice of  Def ic iency.

The Notice and Demand issued under account Number AD-483853

was for the years 1966, L967 and 1968 and the Notice and Demand

issued under account Ngrnber AD-483854 was for the years L969,

L970,  L97l  and L972.  The pet i t ioners paid a por t ion of  the

liabilities shown on the two Notice and Demands and subsequently

f i led a petit ion for refund under section 689 (c) (3) of the Tax

Law.
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3. Petit ioner Michael tr{.  Schur was a commission garment

salesman for Natric Fabric Corporation during the year L966,

covering Michigan, Indiana, Kentucky and Ohio. During the

years L967 through L972, petit ioner rePresented Designers

Originals as a commission salesman in i ts "Mid-Western" terr i tory

rdrich also included Michigan, Indiana, Kentucky and Ohio.

Alttrough petitioner claimed that he was only employed by one

employer at all times during the years in question and that he

carried no sidelines, the sctredules attached to his L967, L969

and 1970 New York State income tax returns indicated that he

received commission income from tlol lyuood 5th Ave. Corporation

as well as from Designers Originals during said years.

4.  Dur ing L966,  pet i t ioner  Michael  w.  schur  received a

weekly  draw of  $200.00 against  h is  commiss ion income f rom Natr ic

Fabric Corporation and during the years 1967 througlr L972, he

received a weekly draw of $400.00 against his commission income

from Designers Originals.

5.  Dur ing the year  L966,  Natr ic  Fabr ic  Corporat ion

rest r ic ted Michael  W. Schur 's  sa les ter r i tory  to  an area which

included Michigan, Indiana, Kentucky and Ohio. Designers

Or ig ina ls  a lso rest r ic ted Mr.  Schur 's  ter r i tory  to  the same area

during the years L967 through L972. I{e traveled for approximately

sixteen weeks per year for each of these principals and was

required Lo report to the New York City off ices and showrooms of
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each principal when not traveling. Petit ioner developed

customers on his own in addition to servicing customers

referred to  h im by h is  pr inc ipa ls .  Pet i t ioner t  s  pr inc ipa ls

did not exercise any substantial supervision or control over

his sales activit ies or techniques except to l irnit  his terr i tory,

to request him to cal l  on certain accounts and to meet with

certain buyers.

6.  Dur ing the years 1966 through L972,  ro  Federa l  or

New York State income taxes or social security Laxes were

withheld from the commission income paid to him. He was not

covered by his principals for workmen's comPensation, disabil i ty

insurance or a pension plan. He was covered by a medical plan

by Designers Originals. I le w'as not reimbursed for any of the

business expenses incurred in connection with his sales activit ies.

He reported his income and business expenses with respect to

his sales activit ies in che schedules rtc' t  attached to his Federal

returns for  the years 1966 through 1972.

qoNCLUSTONS OF LAW

A. That the petit ioners, Michael W. and Maxine Schur, have

nol sustained the burden of proof to show that suff icient direction

and control was exercised over Michael W. Schur's t ime and sales

activit ies by his principals so as to result in an employer/employee

relationship within the meaning and intent of section 703(b) of

the Tax Law.
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B. That the conrnission income received by Michael W.

Schur during the years 1966 through L972 constituted income

from his  regular  bus iness of  se l l ing.

C. That the sales activit ies of Michael trf .  Schur

during the years 1966 through L972 constituted the carrying

on of an unincorporated business, and the income derived

therefrom was subject to unincorporated business tax within

the meaning and intent of section 703 of the Tax Law.

D. That the petit ion of Michael W. and Maxine Schur

is denied and the Notice and Demands issued March 13, L975

are susta ined.

DATED: Albany, New York
YIay  20 ,  1977

STATE TAX COMMISSION

i -  \  '
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