
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t . i on

o f

DAVID SCHULTZ

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
T a x e s  u n d e r  A r t i c l e 6 )  2 3
Tax Law for the Year(s) smikx*ad(,E)
L 9 6 7 ,  L 9 6 8 ,  1 9 6 9  a n d  L 9 7 O .

Sta te  o f  New York
County ofAlbany

Marsina Donnini

she is  an  employee o f

age, and that on the

Not ice  o f  Dec is ion

enc los ing  a

fo l l ows  :

AFFIDAVIT OF },IAILING

of  the

by (cert i f ied) mai l  upon David Schultz

the  pe t i t ioner  in  the  w i th in  p roceed ing ,

secure ly  sea led  pos tpa id  wrapper  addressed

rhe Deparrmenr' . :" ; : : " ; : :  
"" . :""" :" ," ," : : ' ; ' ; . " : : ' : ,

24th day of August ,  L9'77 ,  she served the within

by

a s

(rxparsosurba,h,ixg>of,)

t rue copy thereof  in  a

Mr.  David Schul tz
15 Whitetai l  Road
Irvington, New york 10533

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta t  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponenL fur ther  says that  the said addressee is  the (uefxxxoom*ir re

s*xDt le)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the (reqeam6dixe11qfxdle) perit ioner.

Sworn to before me this

24 th  day  o f  August  ,  L977.
,'^l

r l - ' 1
-  " * . /  

'

(-/
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

DAVID SCHULTZ

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le  (x )  23 of  the
Tax Law for the Year(s) d{1.Xs!$o6(x)
1967 ,  1968 ,  1969  and  L97O.

Sta te  o f  New York
Councy of Albany

Marsina Donnini  ,  being duly sworn, deposes and says Lhat

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the24th  day  o f  August  ,  L977,  she served thewi th in

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Mor ton  Leben

(representat ive of)  the pet i t ioner in rhe within proceeding,

by  enc los ing  a  t rue  copy  t ,hereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Morton Leben, CPA
45O Seventh Avenue
New York, New York 10001

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial  depository) under the exctusive care and custody of

the  Un i ted  St .a tes  Pos ta l  Serv ice  w iEh in  the  Sta te  o f  Ner^ r  York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapPer  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

\_l

Sworn  to  be fore  me th is  1 '  (

.'i*-: 
t-- 

z--=.
24Lh day of August ,  Lg77. . /7/ ,1/  

l - ,  ' : - - . -n-.- ,  ^"*- ' t ] ' , ' -  ; , - , - , ' ' rn- '  0. . ,
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc :

S incere ly ,

/-1 n .21,/'. , ,-f ,/'-v1 "7'*7/7
iloseph Ctryrlmaty/
Hearlng g*anl,nar

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

August 24, L977

Mr. David Schults
t5 Whitetatl Road
Irvingtons New York 10533

Dear ldr. 8c?rultal

Please take notice of the DDCISIqN
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(1) 7ZZ of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonttrg
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAJ( COMMISSTON

In the Matter of the Petit ion

o f

DAVID SCHULTZ

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Iaxes r:nder Article 23 of the Tax Law
fo r  t he  Years  L967 ,  L968 ,  L969  and  1970 .

DECISION

PeLi t ioner ,  David Schul tz ,  res id ing at  f5  Whi teta i l  Road,

I rv ington,  New York 10533,  has f i led a pet i t ion for  redetermina-

t ion of  a  def ic iency or  for  re fund of  un incorporated business

taxes under  Ar t ic le  23 of  the Tax Law for  the years L967,  1968,

L969  and  1970 .  (F i l e  No .  13401 ) .

A small claims hearing was held before Phil ip Mercurio,

Smal l  Cla ims l lear ing Of f icer ,  or  November 17,  L976 at  9 :15 A.M.

at the off ices of the State Tax Conrnission, Two lforld Trade

Center, New York, New York. Ttr-e petit ioner appeared by Morton

Leben,  CPA. The Income Tax Bureau appeared by Peter  Crot ty ,  EsQ.,

(Abraham Schwartz ,  Esq.  o f  counsel ) .

ISSIIES

r. whether the income received by the petit ioner, David

Schultz, from his activit ies as an insurance consultant during

the  yea rs  !967 ,  1968 ,  L96g  and  1970  i s  sub jec t  t o  un inco rpo ra ted

business tax.
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f I .  I{hether the petit ioner's income from his activit ies as

an insurance consul tant  should be a l located as a bus iness carr ied

on within and without the State of New York, pursuant to section

707 of  the Tax Law.

EINDINGS OF FACT AND CONCLUSIONS OF LAI^I

1. The Income Tax Bureau issued a Not. ice of Deficiency

in  the  sum o f  $ /+ ,301 .49 ,  da ted  June .26 ,  L972 ,  aga ins t  t he  pe t i -

t ioner, David Schultz, on the grounds that the income from his

activit ies as an insurance consultant is subj ect to the unin-

corporated business tax.

Z. Petit ioner, David Schultz, and his wife, t imely f i led

New York State resident income tax returns for the years L967,

L968,  L969 and 1970.  He d id not  f i le  un incorporated business

tax return for  sa id years.

3 .  Du r ing  the  yea rs  L967 ,  L968 ,  L969  and  1970 ,  t he  Pe t i -

t ioner, David Schultz, was a "School Insurance" consultant

representing Puritan Life Insurance Company of Rhode Island and

Beneficial National Life Insurance Company of New York. His

duties as a consultant involved the init iat ion and maintenance

of sounl and eff icient administrative, sales and underwrit ing

practiees with respect to "School Insurance" programs.
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4. The f irms which petit ioner, David Schultz, rePresented

were unaff i l iated. His compensation was based on a percentage

of gross earned school insurance premiums and on net earnings

on school insurance premiums written for each school year.

The f irms did not withhold Federal or New York State income

taxes or social security tax from the consultant fees paid to

pet i t ioner ,  David Schul tz ,  dur ing the years 1967,  1968,  L969

and 1970. They apparently did not cover him under any employee

re la ted  p lans .

5.  Pet i t ioner ,  David Schul tz ,  repor ted the consul tant  fees

and deducted the business expenses on a Federal schedule "C".

For  the years L967,  1968 ,  L969 and L970,  he deducted as a business

expense, cormnissions paid to sub-administrative off icers in the

sum o f  $5 ,500 .00 ,  $20 ,600 .00 ,  $38 ,250 .00  and  $31 ,000 .00 ,  r espec -

t ive ly .

6. Petit ioner, David Schultz, had written employment

contracts with the aforesaid f irms. In the employment contract

between the petitioner and Puritan Life Insurance Company of

Rhode Island, paragraph fV headed "Relationship" states tt le

fo l lowing:  " Ihe consul tant  shal l  be f ree to  exerc ise h is  judge-

ment as to the time and manner of performing the services author-

ized by this agreement, subject to such rules and regulations

as may be adopted from time to t ime by Puritan Life with respect



4

to the conduct of the business and not interferring with the

freedom of action of the consultant. This agreement shall

not be construed as creating an employer-employee relationship

between Pur i tan L i fe  and the consulLant . "

7.  Pet i t ioner ,  David Schul tz ,  was suppl ied wi th  a desk

and f i le  space,  together  wi th  such secretar ia l  and c ler ica l

services as he required, at the off ices of Puritan Life Insurance

Company located in Rhode Island, and at the off ices of Beneficial

National Life Insurance ComPany of New York, located in New York

City. The petit ioner performed services at these locations for

or on behalf of the aforesaid f irnrs, respectively. I le maintained

an off ice in his home located in lrvington, New York during the

years .  L967 ,  L968 ,  L969  and  1970 .

8. Based upon an apparent agreement between the petit ioner's

authorized representative and the Income Tax Bureau, a withdrawal

and a check in  the sum of  $540.83 was submit ted by the pet i t ioner

in  fu l l  payment  of  the def ic iency for  the years L967,  L968,  L969

and L970.  However ,  in  a le t ter  dated May 28,  L975,  the Income

Tax Bureau,  based upon the facts  of  the case,  d id  not  accept  the

withdrawal submitted by the petitioner and applied the sum of

$540 .83 ,  as  pa r t  paymen t  o f  t he  de f i c i ency  fo r  t he  yea rs  L967 ,  L968 ,

L969  and  1970 .
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g. That the ineome received by the petit ioner, David

Schultz, from the f irms he represented during the years L967,

f968,  L969 and 1970 const i tu ted income f rom his  regular  bus iness

as an insurance consultant and not compensation as an employee

exempt from the imposit ion of the unincorporated br:siness tax

in accordance with the meaning and intent of section 703(b)

of the Tax Law.

10.  That  the aforesaid act iv i t ies of  the pet i t ioner  dur ing

the years L967,  L968,  L969 and 1970 eonst i tu ted the carry ing on

of an unincorporated business and his income derived therefrom

is subject to the unincorporated business tax in accordance with

the meaning and intent of section 703 of the Tax Law-

11. f?rat although the petit ioner performed services for,

and was provided with off ice faci l i t ies by an out-of-state f irm,

his services were performed at these faci l i t ies on behalf of

or for the f irms merely because they were located outside New

York State and,  accord ingLy,  such fac i l i t ies do not  const i tu te a

regular place of doing business in accordance with the meaning

and in tent  o f  sect ion 707 of  the Tax Law and 20 NYCRR 207.2(b) .

The income received from the out-of-state f irm must be al located

to Ner^r York State, in accordance w-ith section 707 of the Tax Law.
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L2. That the petit ion of David Schultz is denied' I lowever'

the Not ice of  Def ic iency issued on June 26,  1972,  in  the sum of

$4 ,301 .49 ,  shou ld  be  reduced  by  the  pa r t  paymen t  o f  $540 .83

submitted by the petit ioner; that the Income Tax Bureau is

hereby d.irected to accordingly modify the Notice of Deficiency

issued on June 26,  Lg72;  and that  excePt  as so s tated,  the

pet i t ion is  denied.

DATED: Albany, New York

August  24 ,  L97 l

COMMISSION


