
STATE OF NEW YORK
STATE TAX CO}O{ISSION

In  the Mat ter  of  the Pet , i t ion

o f

PHIL and SUSAN SACI(S

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminatLon or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le ( r )  23
Tax Law for the Year(s) o€<Xx!$o&(x)
l97 l  an .d  L972.

State of  New York
County of Albany

John Huhn

rtre is an employee of the

age,  and that  on the 25th

Not ice of  Decis ion

,  being duly sworn, deposes and says that

Department of Taxat lon and Finance, over 18 years of

day of November ,  L9 77, :Ghe served the within

AFFIDAVIT OF MAILING

of the

by (cer t i f led)  ma iL  upon Ph i l  &  Susan Sacks

the pet i t loner ln rhe within proceedlng,

secure ly  sea led  pos tpa ld  wrapper  addressed

Sacks

(mgaig*eofie*jrre<xf )

by enclosing a Erue copy thereof l -n a

as  fo l lows :  Mr .  &  Mrs .  Ph i I
8 Morahopa Road
Centerport, New York IL72L

and by deposi t ing same enclosed ln  a postpatd proper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f l c ia l  depos l to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv lce  w l th ln  the  Sta te  o f  New York .

That deponent further says that the sald addressee is the QfSFf{dsffaaulD(r5

xfuSs) pet i t , ioner herein and that the address set forth on said rrrapper is the

last known address of the (ccryxeos*f,tfi iexsft>fu) petitioner.

Sworn  to  be fo re me th ls

November ,  1977,

rA- 3 (2 /16)



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Mv{&or 35, L977

![r. & !&e. Phl,l Sackr
I t{ora}npa Rond
Contrrllost, l{ew York lt?tl

Dtlrr !lr" & !&a. StEhlr

Please take notice of the DECISION
of the State Tax Commission encloserd herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(t) 772 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t[ mft{rr
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

incerely,

itffi.ph ty
Hcartng 8l6nl"aa'r

W
Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the pet i t ion

o f

PHIL and SUSA}{ SACKS

for  Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years L97L and L972.

Pet i t ioners,  Phi l  and susan sacks,  res id ing at  8  Morahopa

Road,  Centerpor t ,  New York LL72L,  f i led a pet i t ion for  redetermina-

t ion of  a  def ic iency or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the years L97L and

L972  (F i l e  No .  L377L) .

A smal l  c la ims hear ing was held before Joseph A Mi lack,

Hear ing of f icer ,  d t  the of f ices of  the s tare Tax connniss ion,

Two wor ld  Trade center ,  NewYork,  New york,  oo october  25,  L976

a t  1 :15  P .M.  The  pe t i t i one r  Ph i l  sacks  appeared  p ro  se  and  fo r

h is  wi fe ,  pet i t ioner  susan sacks,  and by Gera ld Rappapor t .

The rncome Tax Bureau appeared by peter  crot ty ,  Esq.  ( r rwin

Levy ,  Esq .  ,  o f  counse l ) .

ISSUE

DECIS ION

asa

L972

whether the income received by petit ioner phil  sacks

sales representat ive or  sa lesman dur ing the years 1971 and

was subject  to  unincorporated business tax.



n

FINDINGS OF FACT

1.  Pe t i t i one rs ,  Ph i l  and  Susan  Sacks ,  f i l ed  j o in t  New

York State res ident  income tax returns for  the years l97 l  and

L972 .  Pe t i t i one rs  d id  no t  f i l e  un inco rpo ra ted  bus iness  tax

returns for  sa id years.

2. On Decernber 22, L975, the Income Tax Bureau issued a

Not ice of  Def ic iency against  pet i t ioners,  Phi l  and Susan Sacks,

based on a Statement of Audit Changes which held that conrnissions

and wages received by Phi l  Sacks dur ing L97L and L972 were

subject  to  unincorporated business tax.

3.  Dur ing the year  L97L,  pet i t ioner  Phi l  Sacks was a

salesman represent ing Federa l  Bui lders Inc.  ( "Bui lders") ,  Br igadoon

Scotch Dis t r ibutors,  Inc.  ( "Br igadoon") ,  and L in Connnunicat ions

Serv ices,  Inc.  ( "L in") .  He represented Bui lders f rom January

of  L97L through October  31,  L97L,  Br igadoon for  a  two-week per iod

in January of L97L and Lin from February of L97L through the

remainder  of  sa id year .

4.  Dur ing the year  L972,  pet i t ioner  Phi l  Sacks represented

only  L in ,  and a l l  o f  the income repor ted for  L972 was received

from said f i rm.

5.  Pet i t ioner  Phi l  Sacks d id not  present  in format ion per-

ta in ing to  h is  act iv i t ies represent ing Bui lders or  Br igadoon.
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6.  Dur ing the years L97L and L972,  L in  prov ided pet i t ioner

Phi l  Sacks wi th  an of f ice,  a  te lephone and secretar ia l  serv ices.

He was requi red to  at tend weekly  sa les meet ings to  repor t  sa les

act iv i t ies on a dai ly  bas is  and to  superv ise other  ind iv iduals

employed by said f irm.

7.  Federa l ,  New York s tate and soc ia l  secur i ty  taxes were

withheld from the income received by petit ioner Phil  Sacks from

Brigadoon for the year L97L. Payrol l  taxes were not withheld

from the income he received from Builders and Lin for said year.

8 .  I n  1972  pe tL t i one r  Ph i l  Sacks  rece i ved  $14 ,996 .00  f rom L in ,

from which Federal, New York State and social security taxes were

withhe.ld. I Ie also received conrnissions from Lin in the sum of

$34 ,225 .aQ du r ing  the  yea r  L972 ,  f rom wh ich  no  pay ro l l  t axes  were

wi thheld.

9. Petit ioner Phil  sacks was not reimbursed by any of his

principals for the expenses he incurred in connection with his

sa les  ac t i v i t i e s .

10.  Pet i t ioner  susan sacks was not  engaged in  any business

act iv i t ies dur ing rhe years L97L and L972.

CONCLUSIONS OF LAW

A. That  the act iv i t ies of  pet i t ioner  ph i l  Sacks as a

salesman for  L in  in  L97L and 1972 dLd noL const i tu te the carry ing

on of an unincorporated business in accordance with the meaning

and in tent  o f  sect ion 703 of  the Tax Law.
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B.  That  pet i t ioner  Phi l  Sacks has not  susta ined the

burden of  proof  necessary to  establ ish that  h is  act iv i t ies

on behalf of Brigadoon and Builders did not constitute the

carrying on of an unincorporated business. However, after

a deduct ion for  personal  serv ices,  a l lowance of  a  prorated

exemption and a tax credit pursuant to Tax Law section 708,

709  and  701 (b ) ,  respec t i ve l y ,  ro  un inco rpo ra ted  bus iness  tax

is  due.

C.  That  pet i t ioner  Susan Sacks was not  engaged in  an

unincorporated business dur ing the years l97 l  and 1972.

D.  That  the pet i t ion of  Phi l  and Susan Sacks is  granted

and the Not ice of  Def ic iency dated December 22,  L975 is

cance l l ed .

DATED: Albany, New York
November 25,  L977

STATE

I
t'
I
L,(

TAX COMMISSION


