
STATE OF NEI I YORK
STATE TAX COMMISSION

In the Maf ter  of  the Pet i t ion

o f

MARTIN RUDY
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le (qd  23
Tax Law for the Year(s) oo<*qdo6(xX 1968;
L969,  L970 ,  I97 I ,  L972  and  1973

State of New York
County of A1bany

Bruce Batche lo r

xhe is an employee of the

age, and that on the 4th

Not ice  o f  Dec is ion

Sworn to before me th is

4Lh day of  March ,  L977.

'/

r ^ -3  (2 /76)

, b_eing duly sworn, deposes and says thaE

Department of Taxat ion and Finance, over 18 years of

by (cert i f ied) maiL upon Mart in Rudy

the pet i t ioner in the within proceeding,

securely seal-ed postpaid lrrapper addressed

AFFIDAVIT OF MAILING

of the

b y

a s

day of March ,  L977,  she served the  w i th ln

(resen*srOe**rc<xf )

enclos ing a t rue copy thereof  in  a

fol lows: Mr. Martin Rudv
209-L5 18th Avenue
Bayside, New York 11360

and by cieposLt ing same enclosed in a postpaid properly addressed wrapper ln a

(post cf f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post,al  Servi-ce within the State of New York.

Thll deponent further says that the said addressee ls the QtxreexlaOd:qr

! t&*bq) pet j . t ioner herein and that the address set forth on said wrapper ls the

last known address of the (ueryresenxxXlw>cxftx:lrr) petitloner.

t',..,,., 6nTn t,t,k,<



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

MARTIN RUDY

For  a  Rede te rm inaL ion  o f  a  De f i c i ency  o r
a Revis ion of  a Det .erminat ion or  a Refund
of  Unincorporated Business
Taxes under  Ar t i c le (g f  23 of the

la? i:' r!% l*r g'iil ("trffiq*ffi6)r I ? u *'

Sta te  o f  New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says that

xhe is an. ernployee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 4tl: day of March , L977 r>cstre served the within

Not ice  o f  Dec is ion  by  (cer t l f ied)  ma i l  upon Ar thur  B .  Ks t tz ,  Esq.

(representat ive of)  the pet i t ioner ln the wlthin proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Ar thur  B .  Kur tz ,  Esq.
475 Fifth Avenue
New York,  NY 10017

and by Cei:osi t ing same enclosed in a postpaid properly addressed wrapper Ln a

(post of- . f j -ce or off ic ial  depository) under the exclusive care and custody of

the United States Post,al"  Service within the State of New York.

That:  depclnent further says that the said addressee is the (representat ive

of che) pet i t ioner herei .n and that the address set forth on said wrapPer ls the

last known address of the (representat ive of the) pet l t ioner.

AFFIDAVIT OF },IAILING

Sworn to before me this

4th day of March , 1977,

r
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

l{arch &. l;tll

A O D R E S S  Y O U R  R E P L Y  T O

TELEPH.NE:,r , ,  r ,4t l t  1?8t

STATE TAX COMMISSION

r $tr. lirftLtr Surry
tOf-fll l8th Arrur,m
lryrldc, Hrl Yor* tL$60

Srrr !fr. ![ldyr

pLease rake norice of rhe ffiC1lll0f
of  the State Tax Commission encLosed herewi th,

Pl-ease take -Flrfther notice that pursuant to

Section(t) 722 of the Tax Law, anY
proceeding in court to revielr an adversg deci-
sion must be commenced within * llmthr

from the date of this not ice.

Tnquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other Tnatter relat ive
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

...."-)/erYtruly You{9 '

€ \ ' r a . { , / ,  |  
;  

' ; . " " ! ' 4 a

frfirk"J. ltlna{r
Enc.

,."t<.<-<4

Srp;rrrl.r6r sf
8qrl.1 Ctrtrnil Hcrrlngr

Pet i t ioner  t  s  Representat ive :

Taxing Bureauts Representat ive:

rA- r . .12  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MARTIN RUDY

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Yea rs  1968 ,  L969 ,  L970 ,  L97L ,
L972  and  L973 .

Pet i t ioner ,  Mar t in  Rudy,  res id ing at  209-L5 18th Avenue,

Bayside,  New York l f360,  has f i led pet i t ions for  redeterminat ion

of  def ic ienc ies or  for  re fund of  un incorporated business tax

under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1968 ,  L969 ,  L970 ,

L97L ,  L972  and  L973 .  (F i 1e  No . ' s  0 -56875265  and  3 -45709009 ) .

A small claims hearing was held before Phil ip Mercurio,

Sma l l  C la ims  Hear ing  O f f i ce r ,  oD  Oc tobe r  20 ,  L976 ,  4x  l 0 :45  3 . I I l . ,

aL the of f ices of  the State Tax Commiss ion,  T\nro Wor ld Trade Center ,

New York,  New York.  The pet i t ioner  appeared by Ar thur  B.  Kur tz ,  Esq.

The Income Tax Bureau appeared by Peter  CrotEy,  EsQ.,  ( I rwin Luoy,

Esq .  o f  counse t )  .

ISSUE

DECISION

Martin Rudy,

L973 const i tu ted

Wlrether the

during the years

the carrying on

se l l ing  ac t iv i t ies  o f  pe t i t ioner ,

1968 ,  L969 ,  L970 ,  L97L ,  L972  and

of an unincorporated business.
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FINDINGS OF FACT

1. Petit ioner, Martin Rudy, and his wife f i led New York

State resident income tax reLurns for the years 1968 through

L973-  He d id not  f i le  New York State unincorporated business

tax reLurns for  sa id years.

2.  On September 30,  L974 and June 30,  L975,  the Income

Tax Bureau issued Statements of  Audi t  Changes against  pet i t ioner ,

Mart in  Rudy.  The statement  issued September 30,  L974 covered the

years  1968 ,  L969  and  1970 ,  and  the  s ta temen t  i ssued  June  30 ,  L975 ,

cove red  the  pe r iod  1971 ,  L972  and  L973 .  Bo th  s ta temen ts  imposed

rnincorporated business tax upon the income received by him for

the  respecL ive  yea rs .  The  s ta temen t  da ted  June  30 ,  L975 ,  a l so

inc luded a modi f icat ion adjustment  which has not  been contested

by pet i t ioner .  In  accordance wi th  aforesaid Statements of  Audi t

Changes, the Income Tax Bureau issued two Notices of Deficiency.

One  no t i ce  was  da ted  Sep tember  30 ,  L974  i n  sum o f  $2 ,187 .77 ,  and

the  o the r  was  da ted  June  30 ,  L975 ,  i n  t he  sum o f  $1 ,578 .56 .

3. Petit ioner, Martin Rudy, was a handbag salesman during

the years 1968 through L973.  He represented severa l  f i rms in  the

sale of  handbags,  t ravel ing approx imate ly  s ix teen weeks of  each

year in states other than New York. The products sold by him for

each f irm were noncompetit ive. He sometimes sold the products of

more than one of his principals to the same customers. He did not

have any employees. He worked out of the showrooms of f irms he

represented.
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4. During the years 1968 through L973 the f irms for whom

petit ioner, Martin Rudy, sold handbags did not withhold Federal

and New York State income taxes and social security tax from the

conrnissions paid to him. He was not reimbursed for any of his

expenses.  He deducted these expenses on Schedule "Crr  o f  h is

Federal ineome tax returns. He did not have any written employ-

ment contracEs and was not covered by any of these f irms under

any employee-re lated programs.  He belonged to a "Keogh Plan"

for two or three of the years involved. He was free to work for

other  pr inc ipa ls  as long as the i r  l ines were not  compet i t ive '

T'he f irms for which he sold merchandise did not exercise any sub-

stant ia l  superv is ion and contro l  over  h is  sa les act iv i t ies or

techniques.

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Martin Rudy,

from the principals he represented during the years 1968 through

Lg73 const i tu ted income f rom his  regular  bus iness of  se l l ing hand-

bags and was noL compensation as an employee exempt from the imposit ion

of unincorporated businesS Eax in accordance with the meaning and

intent  o f  sect ion 703(b)  of  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Mar t in  Rudy,

dur ing the years 1968 through Lg73 const i tu ted the carry ing on of
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an unil tcorporated business, and his income derived therefrom is

subject  to  unincorporated business tax in  accordance wi th  the

meaning and intent of section 703 of the Tax Law.

C. That the petit ions of Martin Rudy are denied and the

Not ices of  Def ic iency issued September 30,  L974 and June 30,

L975 ,  a re  sus ta i ned .

DATED: Albany, New York

March 4, L977

STATE TAX COMMISSION


