
STATE OF NEW YORK
srare'fax comtssroN

In  the Mat ter  of  the Pet i t , ion

o f

ALBERT RI'BIN

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business

AFFIDAVIT OF I',IAILING

Taxes under  Ar t i c le (s )  23 of the
Tax Law for the Year(s) er4aipd€)

L969 and 1970

State of New York
county of AIbanY

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an ernployee of the Department of Taxat ion and Finance, over l -8 years of

age, and that on the 15 day of J1l ly ,  Lg77, she served the within

NOTICE OF DECISION by (cert i f ied) maiL upon Lester D.

Janoff ,  Esq. (representat ive of)  the pet i t ioner ln the withln proceedLng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Les ter  D.  i lano f f  ,  ESq.
565 Fif th Avenue
New York, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of

the United States Postal  Servtce within the State of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said wrapper ls the

l ,ast knor^rn address of the (representat ive of the) pet i t ioner.

Sworn to

1 5  d a y

/
I
J

before me this

of JuLy , 1977,

rA- 3 (2 /7 6)



.STATE. gF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ALBERT RI]BIN

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat l -on or  a Refund
of Unincorporated Business
Taxes under Art icle (s) 23 of the
Tax Law for the Year(s).o.n-Per{ed'(g)

1969 and 1970

State of New York
county of AlbanY

it{arsina Donnini

she is an employee of the

age,  and that  on the 15

NOTICE OF DECISION

AFFIDAVIT OF },IAILING

, being duLy sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

by (cert i f ied) mail upon ALbert Rubin

the petit ioner in the within proceeding,

securel-y sealed postpaid vtrapper addressed

day of iluJ.y ,  L977,  she served the  w i th in

(repusrmsffix>lr6l

by encLosing a t rue copy thereof  in  a

as fo l lows:  Mr.  A]$er t  Rubin

72 l0nolLwood Road, W.
Roslyn, New York L1576

and by depostt ing same enclosed in a postpaid properly addressed wrapper l-n a

(post off ice or off icial depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (*fxrceffifi lae

6A:StnE) pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of the (rupxxsootxxlop<X&obe) petttloner.

Sworn to

1 5  d a y

,
t

before me thls

of ,fuly

rA-  3 (217 6)

, L977. L,/



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ilrrly 15r 1977

Albcrt hrbln
?2 ltrollvood &ad, ll.
brlyn, New Yortr 11576

Doar tlr. RrbLnr

Please take notice of the DE6ISIOF
of the State Tax Commission encl 'osed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rnonthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representat ive

Sincerely,

(  ) / )

/#*
/ r / ' /

Sorqrh
E6trlng lbsrml,ner

TA,-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ALBERT RUBIN

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Unincorporated Business
Taxes  under  Ar t i c le  23  o f  the  Tax  Law
for  the  Years  1969 and 1970.

DECISION

Pet j - t ioner ,  A lber t  Rubin,  res id ing at  72 Knol lwood Road

West ,  Roslyn,  New York 17576,  has f i led a pet i t ion for  rede-

terminat ion of  a  def ic iency or  for  re fund of  un incorporated

business taxes under  Ar t ic le  23 of  the Tax Law for  the years

L969  and  1970 .  ( r i l e  No .  13390 )

A smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,

S m a l l  C l a i m s  H e a r i n g  O f f i c e r ,  o r r  O c t o b e r  2 0 ,  1 9 7 6  a t  1 : 1 5  p . m .

a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld  Trade

Center,  New York, New York. The pet i t ioner appeared by Lester

D.  Janof f ,  Esq.  The fncome Tax  Bureau appeared by  Peter  Cro t ty ,

E s q .  ( F r a n k  L e v i t t ,  E s q .  o f  c o u n s e l ) .

ISSUE

Whether  the income der ived f rom the pet i t ioner 's  act iv i t ies

as a sa lesman is  subject  to  the unincorporated business tax.



- 2 -

FINDINGS OF FACT AND CONCLUSIONS OF IAW

1. Pet i t ioner ,  A lber t  Rubin,  was a sa lesman on a commiss ion

basis for Bakan Plastics and Cook Clremical Company during the

years L969 and 1970.  Both these f i rms are d iv is ions of  Realex

Corporat ion,  and are located at  25OO Summit ,  Kansas Ci ty ,

M issou r i .

2 .  A l thouqh he d id not  mainta in reqular  o f f ice fac i l i t ies

at  home,  h is  i rase of  operat ions,  and h is  bus iness records,  were

located at  h is  New York t rome.  In  addi t ion,  pet i t ioner  had an

answering service at 509 Fifth Avenue in New York City, where

he a lso received correspondence.

3 .  Pe t i t i one r  con tac ted  Bakan  P las t i cs  on  a  da i l y  bas i s

and submit ted weekly  repor ts  on h is  act iv i t ies.

4-  A11 orders were sh ipped and b i l led by Bakan Plast ics

and/or Cook Ctremical Company. He was supplied with price quota-

t ions,  sa les forms,  cata logs and samples.  A l though the pet i t ioner

was labeled as the i r  eastern regional  sa les manager ,  h is  dut ies

were to  so l ic i t  and serv ice accounts wi th in  h is  ass igned ter r i tory .

5 .  Pe t i t i one r  a l so  so ld  on  a  commiss ion  bas i s ,  a  non -

compet i t ive l ine of  merchandise for  U.S.  Cap and Closure dur ing

the years 1969 and 1970.  These se l l ing act iv i t ies were per formed

in conjunct ion wi th  the se l l ing act iv i t ies per formed for  Bakan

P las t i c s .
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6.  A l though the pet i t ioner  devoted the major i ty  o f  h is

t ime and ef for t  to  Bakan Plast ics,  a  c lear  d iv is ion of  t ime

and ef for t  between Bakan Plast ics and U.S.  Cap and Closure was

not shown.

7.  Pet i t ioner 's  commiss ion income f rom Bakan Plast ics

was  $23 ,787 .49  i n  1969  and  $19 ,830 .71  i n  1970 .  H i s  commiss ion

income  f r om U .S .  Cap  and  C losu re  was  $8 ,821 .30  i n  1959  and

$15 ,827 .26  i n  L970 .  Pe t i t i one r  repo r ted  h i s  commj -ss ion  i ncome

on Federa l  schedule r fcr r  for  the year  L969 and l is ted the name

of  h is  bus iness as f 'A.  Rubin Associates"  on sa id schedule.

Although no copy of schedule nC'r was introduced. into evj-dence

wi th respect  to  the year  I970,  schedule I 'Ar t  on pet i t ioner ts

New York State income tax return for said year showed business

income o f  $25 ,762 .72 .  No  w i thho ld ing  o f  pay ro l l  t axes  was  made

from the commission income earned by the petit ioner from any

of  the pr inc ipa ls  he represented.

B. That the commission income received by petit ioner,

Albert Rubin, during the years L969 and 1970 constituted income

from his  regular  bus iness of  se l l ing and not  compensat ion as

an employee exempt frorn the imposit ion of the unincorporated

business tax in accordance with the meaning and intent of section

703  (b )  o f  t he  Tax  Law.

9.  That  the pet i t ion of  A lber t  Rubin is  denied and the

Not ice of  Def ic iency issued June 26,  L972 in  the amount  of
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$L ,745 .05  i s  sus ta ined  toge the r  w i th

as may be lawful ly owing.

DATED: Albany, New York

Ju l y  15 ,  1977

such addi t ional  in terest

COMMISSTON

COMMISSION


