
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter .  o f  the Pet i t ion

o f

RUBINSTEIN BROTHERS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le  6 )  23 of the

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says thaE

xhe is an employee of the Department of Taxat lon and Finance, over t8 years of

age, and that on the AL1n day of March ,  L97'7, dre served the within

Notice of Decision by (cert i f ied) naiL upon Rubinstein Brothers

>(repoeestabixx>llf) the petitloner in the within proceeding,

true copy thereof in a securely sealed postpald wrapper addreseed
Rubinstein Brothers
c/o Braetan Juniors, Inc.
512 Seventtr Avenue
New Yorke New York 10018

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

Thar deponent further says that the sald addreasee is the {Oq6ersenfeXrue

xft<ttle) peti.tioner herein and that the address set forth on said wrapper is the

last known address of the (ueeresooqatj$e<pft<ttle) petitloner.

AFFIDAVIT OF },IAILING

by enclos ing a

a s  f o l l o w s :

Sworn to before me this

AL}:  day of March ,  L977. ('r..'.,. 0't{fc' / ,, t'Itt

Tax Law for the Sexx{<s}xao<*Fxiod{X*
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

RUBINSTEIN BROTHERS
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Decerminat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le  ($  23 of the
Tax Law for the nxxx(sFoi:<*xdc&(r)
F /Y '  January  31 ,  1968 .

State of New York
County of AlbanY

Bruce Batchelor , belng duly sworn, deposes and says thaE

the is an emoloyee of the Department of Taxat lon and Finance, over 18 years of

age, and Lhat on the 4th day of March ,  L977, *re served the wlthin

Notice of Decision by (cert i f ied) mai l  upon Arthur Kain

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pett t ioner ln the withln proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

Arthur Kain, CPA
570 Seventh Avenue
New York, New York 10018

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper ls the

last known address of the (representat ive of the) pett t loner.

Swsrn to before me this

4th day of March ,  1977.

AFFIDAVIT OF MAILING

A,
L)
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ttnreh 4r L977

A O D R E S S  Y O U R  R E P L Y  T O

reiepxore,,u, . ,  4! I?-1713

STATE TAX COMMISSION

r f,ublnrtoln gro'thTrt
q/o nrartan ,trunf,o'rl. Ittc.
512 $ovcntlr f,vmuc
Hm Yorlc, tw fort lOOl8

Oentlmnr
Ptease take noEice of the DECISIff
of  the State Tax Cormnission enclosed herewith.

Please take further notice that pursuant to

Sect ion(;)  122 of the Tax Law' anY
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 nOnth!
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund atlowed in accordance with this
decision or concerning any other Tnatter relative
hereto may be addressed to the undersigned' They
wiLl be referred to the proper party for repLy.

Very tnrly yours'

" . ' - r  
' : '4-- ,C,

lrantc rT. Duccta
sqnrvi.ror of gutll'

Clalng Ecart'ngl
Kepresencat lve:

Taxing Bureau's  Representat ive:

Enc.

c c :  P e t i t i o n e r r s

T A - 1 . 1 " 2 ( L / 7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

RUBINSTEIN BROTHERS

for  Redeterminat ion of  a  Def ic iency or  for
Refund of  Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Fiscal  Year  Ending January 31,  f968.

Whether  or  not  a  bona f ide par tnership

par tners were in  fact  conduct ing a business

subject  to  unincorporated business tax.

DECISION

Pet i t i one r ,  Rub ins te in  B ro the rs ,  c /o  B rae tan  Jun io rs ,  I nc . ,

5L2 Seventh Avenue,  New York,  New York 10018,  f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  un incorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the f isca l  year

end ing  January  31 ,  L968 .  (F i l e  No .  P /S  3871) .  A  sma l l  c l a ims

hear ing  was  he ld  June  11 ,  1976  a t  l 0 :45  A .M.  be fo re  Har ry  Huebsch ,

Hear ing Of f icer ,  &t  the of f ices of  the State Tax Commiss ion,  T\ t ro

Wor ld Trade Center ,  New York,  New York.  Isadore Rubinste in,  a

par tner  in  Rubinste in Brothers,  appeared for  pet i t ioner  wi th

pe t i t i one r ' s  rep resen ta t i ve ,  A r thu r  Ka in ,  C .P .A .  The  Income Tax

Bu reau  appea red  by  Pe te r  J .  C ro t t y ,  Esq . ,  ( I rw in  A .  Levy ,  Esq . ,

o f  counse l ) .

ISSUE

exis ted in  which

and are thetefore
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FINDINGS OF FACT

1.  For  the f isca l  yeaT ending January 31,  L968,  Rubinste in

Brothers f i led a parLnership return showing no unincorporated

business tax due. On audiC, the Income Tax Bureau held that

the reported income was subject to New York State unincorporated

business tax and issued a Not ice of  Def ic iency dated January 18,

L97L  in  the  amoun t  o f  $1 ,518 .07  tax  due .

2.  In  1948,  the two bro ihers were both t ravel ing sa lesmen

working on commission for the same employer in the garment in-

dustry. They cooperated with each other co obtain maximum sales

for themselves. When one brother was on the road, the other

brother would handle the other's customers at the home showrooms'

In order to equalize their earnings, they consulted an accountant

who advised them to form a partnership so that they could show

and draw earnings that were equal, although different than the

commiss ions each received.  In  L954 the brothers,  Isadore and

Irv ing,  together  wi th  a Mr.  Murray Pear l ,  bought  the i r  employer 's

f lounder ingbusiness and formed a corporat ion which is  now cal led

Braetan Juniors Inc. Each had one-third ownership and Isadore

Rubinstein was named presidenL, Irving Rubinstein was vice-

president and Murray Pearl was secretary freasurer. The corp-

oration reported a1l income and deductions on iLs tax return' '

The Rubinstein brothers continued thej-r partnership device, from

which they derived no tax advantage, between themselves, oo advice

of their accountanL. The mode of compensation was that the three
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off icers drew equal compensation. Mr. Pearl clrew his ful l  amount

from the corporation. The Rubinstein Brothers; drew a smaller

amount from the corporation and the differenc<: from the partner-

sh ip .

3. Braetan Juniors Inc. was the source <tf al l  income to the

Rubinstein brothers. They had no other emplo' ler.

4 .  Rubinste in Brothers never  had an of f :Lce or  employees.

Thei r  is  no such te lephone l is t ing,  f lo  bus ine, ;s  cards,  oo le t ter -

heads and it  was never named to the trade orrublic as an entity.

CONCLUSIONS OF LAW

A, That  Rubinste in Brothers was a perso ' ra l  dev ice of  Isadore

and Irving Rubinstein and was not a business under the meaning and

intent  o f  sect ion 703(a)  of  the Tax Law.

B.  That  they were employees of  Braeton Juniors Inc.  as per

sec t i on  703 (b )  o f  t he  Tax  Law.

C.  That  the pet i t ion of  Rubinste in Brothers is  granted and

the Not ice of  Def ic iency is  cancel led.

DATED: Albany, New York
March 4,  L977

TATE TAX

Vr.{-LO

fu1^$4; \C;*--

COMMISSION


