
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LEONARD ROSENBLUM
For a Redetermination of a Deficiency or
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under Art ic le (x) 23 of the
Tax Law,for the Year(s)>oo<fexiiotr(ff) 1968,
1  9 6 9  1 q ' 7 n  1 q ' 7 7  1 Q ' 7 )  a n r T  1 q ' 7 ?

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

I Ihe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 27th day of Apri l ,  L9 77, *re served the wlthin

Not ice of  Decis ion by (cert i f ied) mai l  upon Leonard Rosenblum

by encloslng a

a s  f o L l o w s :

(ropexeuoc*xe<>d) the pettttoner in the within proceedlng,

true copy thereof in a securely seaLed postpald wraPper addressed

Mr. Leonard Rosenblum
3347 Hewlett Avenue
Merrick, New York 11566

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the United States Postat Service within the State of New York.

That deponent further says that the sald addressee is the (ueryxeoaXx8&c

ES>fthE) pet i t ioner herein and that the address set forth on sald wraPper is the

last known address of the (aepxusem:lxlqlecuS>ohc) petitloner.

Sworn to before me this

AFFIDAVIT OF I'{AILING

27Lh u"t 
fr, 

April

l t

rA-3 (2/76)

,  L977 .
A^ R.n, nAJtcc l( Qti_t-c /rr,J.r,_?



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  Ehe Pet i t ion

o f

LEONARD ROSENBLIM

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ton or  a Refund
of Unincorporated Business
Taxes under Art ic le (x) 23 of the
Tax Law for the Year(s)>oo<f,xxi'c&(s) L968,
L969 ,  1970 ,  L97L ,  L972  and  1973 .

State of New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says that

I*re is an employee of the Department of Taxat ion and Finance, over L8 years of

age,  and tha t  on  t l r .e2TLh day  o f  Apr i l  ,1977 r : lhe  served Ehe w i th ln

Notice of Decision by (cert i f led) mai l  upon Eugene Kenner

(representat lve of)  Lhe pet i t loner in the within proceeding,

by encl-osing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Eugene Kenner,  CPA
280 North Central  Avenue
Har tsda le ,  New York  10530

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excLusive care and custody of

the United States Postal .  Service within the State of New York.

ThaL deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on sald l rrapper ls the

last known address of the (representat ive of the) pet l t loner.

AFFIDAVIT OF MAILING

Sworn

2 7 L h

EO

d a y

before me this

of Apri l
r\
(; / ?,,

rA-3 (z/76)

,  L977 .



STATE OF NEW YORK

EEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Aprtl 27,. L977

A D D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:, r . , . ,457-1723

STATE TAX COMMISSION

a

r !{r. Isonard Rogenblun
334? Howlett Avenuc
Mcrri.ckr l{cw York 11566

Doar !lr. Rocanbl,umr

Please take not ice of the
of the State Tax Commission

DECX$rq$
enclosed herewi th.

Please take further notice that pursuant to
SectionQ3) 722 of the Tax Law, any
proceeding in court to revietr an adverse deci-
sion must be cormnenced within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto nay be addressed to the undersigned. They
wil-l be referred to the proper party for repLy.

Enc .

Venr_ truly yours,
-_/1, 

' 
, ,l---7> 

-- .
/ , a t J ^ , u e r a , 1

-14"^k /t'' \
Franlr dI. Pucct a
Suporvleor of gnall

. Clat"ns HearLnge
cc :  Pe t i t Lone r t s  Rep resen ta t i ve  z  

-

Tax ing  Bureau 's  Representa t ive :

( L / 7 6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

LEONARD ROSENBLI]M

for  Redeterminat ion of  Def ic iency or  for
Refund of Unincorporated Business Taxes
under Art icle 23 6f the Tax Law for the
Yea rs  L968 ,  L969 ,  L970 ,  L97L ,  L972  and
L973 .

DECISION

Pet i t ioner ,  Leonard Rosenblum, res id ing at  3347 Hewlet t

Avenue,  Merr ick,  New York,  has f i led a pet i t ion for  redetermina-

t ion of  def ic iency or  for  re fund of  un incorporated business taxes

under Art icle 23 of the Tax Law for rhe years 1968 through L973

(F i l e  No . ' s  9 -4650906  and  3 -3073L046) .  A  sma l l  c l a ims  hea r ing

was held before Joseph Chyry-loaty, Hearing Off icer , dt the

of f ices of  the s tate Tax commiss ion,  Two wor ld  Trade center ,  New

York ,  New York ,  on  November  18 ,  L976  a t  2 :45  p .M.  pe t i t i one r

appeared by Eugene Kenner, cPA. The rncome Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq . ,  (W i l l i am  Fox ,  Esq .  o f  counse l ) .

ISSUE

hlas the income derived from the petit ioner, Leonard

Rosenblum's act iv i t ies as a sa les representat ive dur ing the years

L968 through L973,  subject  to  the unincorporated business tax

imposed under  Ar t ic le  23 of  the Tax Law?
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FINDINGS OF FACT

l .  Pet i t ioner ,  Leonard Rosenblum, and h is  wi fe ,  Grace,

f i led New York State income tax resident returns for the years

L968 through L973.  He d id not  f i le  un incorporated business tax

returns for  these years.

2 .  On  May  22 ,  L972 ,  t he  Income Tax  Bureau  i ssued  a  No t i ce

of  Def ic iency against  pet i t ioner ,  Leonard Rosenblum, for  the

years L968 and L969.  On June 30,  L975,  the Income Tax Bureau

issued a second Not ice of  Def ic iency against  the pet i t ioner  for

the years 1970 through L973.  Both def ic ienc ies imposed unin-

corporated business tax on income derived from petit ioney's

ac t i v i t i es  as  a  sa les  rep resen ta t i ve .

3.  Dur ing the years at  issue,  pet i t ioner ,  Leonard

Rosenblum, so ld l inger ie  for  L iset te ,  a  Div is ion of  Ath lone

Industr ies,  Inc.  and a lso so ld womens loungewear for  L isanne,  Inc

The items sold by hirn for each company were non-confl ict ing and

sales for both companies were made to substantial ly the same

customers.

4 .  Pe t i t i one r ,  Leonard  Rosenb lum 's  ac t i v i t i es  cons i s ted  o f

making sales to customers in Pennsylvania, Ohio, Indiana and

I l l ino is ,  the ter r i tory  ass igned h im by h is  pr inc ipa ls .  He

traveled between L6 and 20 weeks a year and when on the road,

he furn ished h is  pr inc ipa ls  wi th  fu l l  i t inerar ies of  the

accounts he handled. trfhen not traveling, the petit ioner reported

dai ly  to  the New York Ci ty  of f ices of  L iset te  between the hours
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o f  g :00  A .M .  and  l : 30  P .M .  and  t o  L i sanne ,  I nc .  be tween  2 :30  and

5:30 P.M.  He scheduled h is  appointments and prepared h is

i t inerar ies aE these t imes.

5.  Pet i t ioner ,  Leonard Rosenblum, was comPensated for  h is

serv ices to  L iset te  L inger ie  and L isanne,  Inc.  by conrn iss ions on

the sa les that  he ef fected for  each respect ive ly .  From his

connrn iss ions,  L iset te  L inger ie  wi thheld New York SLate and Federa l

income taxes and soc ia l  secur i ty  taxes.  L isanne,  Inc.  made no

deductions from the commissions they paid him. Neither f irm

re imbursed h im for  h is  t ravel ing or  se l l ing expenses.  He c la imed

the expenses he incurred as employee business exPenses on h is

U.S.  ind iv idual  income tax returns for  the years in  issue.

6.  Nei ther  of  the f i rms exerc ised contro l  over  the work ing

hours of  the pet i t ioner ,  Leonard Rosenblum, whi le  he was on the

road. His onn expert ise as a salesman determined in what manner

he would consumate sa les for  h is  pr inc ipa ls .

CONCLUSIONS OF LAW

A. That the petit ioner, Leonard Rosenblum, was not an

employee of  L iset te  L inger ie ,  Div is ion of  Ath lone Industr ies,  Inc.

or Lisanne, Inc. in accordance with the meaning and inLent of

sect ion 703(b)  of  the Tax Law even though L iset te  wi thheld New

York State and Federa l  income taxes as wel l  as soc ia l  secur i ty  tax.

Pet i t ioner  was rather  an independent  contractor  us ing h is

d iscret ion as to  d iv is ion of  t ime,  and se l l ing techniques necessary

to generate a sa le and h is  resul tant  cormniss ion.  The pr inc ipa ls
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for  whom pet i t ioner  so ld d id  not  exerc ise suf f ic ient  contro l

and d i rect ion requis i te  to  warrant  pet i t ioner 's  be ing considered

an employee.

B.  That  the act iv i t ies of  pet i t ioner ,  Leonard Rosenbh:m,

du r ing  the  yea rs  1968 ,  L969 ,  L970  L97L ,  L972  and  L973  cons t i t u ted

the carrying on of an unincorporated business and his incone

derived therefrom was subject to the unincorporated business tax

in accordance with the meaning and intent of section 703 of Lhe

Tax Law.

C.  That  Lhe pet i t ion

the Not ices of  Def ic iency

are susta ined.

DATED: Albany, New York
Apr i l  27 ,  L977

of Leonard Rosenblum is denied and

issued YIay 22, L972 and June 30, L975

( '

ht-(rf,.^ lC*-*u
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