
STATE OF NEW YORK
STATE TAX. COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

STUART ROSENBERG

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal-  Income & Unincorporated
T a x e s  u n d e r  A r t i c l e ( s )  2 2  &  2 3  

-  
o f  t h e

Tax Law for the Year(s) qUoP*Xi,OS&)

1 g6R 1 q6q ' l  g7O -  ' l  971 nndl  ' l  9-7)

:Business

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

Marsina Oonnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  24  day  o f  Augrus t  ,  1977,  she served the  w iEh in

Not ice  o f  Dec is i ron  by  (cer t i f ied)  ma i l  upon Stuar t  Rosenberg

(xogaegf0$fifitJRg1gf) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea l -ed  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  S tuar t  Rosenberg
18 Deer  Path  Lane
Syosset ,  New York  LL79L

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un iLed Sta tes  PosEa l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (g6$Xaff6ffiStlllrE

xx*>cbe} pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the {uqxxseotxxt$e<laftot[e] petitioner.

Sworn

24

t o  be fo re  me  th i s

rA-  3 (2 /7  6)



STATE OF NEW YORK
STATE TAX. COMI"IISS ION

I n  t he  }4a t te r  o f  t he  Pe t i t i on

o f

STITART ROSENBERG

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Revis ion of  a Determinat ion or  a Refund
of Personal Inco-me & Unincorporated
Taxes  under  A r t i c l e (s )  22  &  23  

-  o t  t he
Tax Law for the Year(s) g€(ff*Xi,g$&)

AFFIDAVIT OF MAILING

1968  ,  1969  ,  1970  -  197 ' t  and  1  a "e

Sta te  o f  New York
County of Albany

Mars ina  Donn in i  ,  be ing  du ly  sworn ,  deposes  and says  tha t

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  24  day  o f  Augrus t  ,  L977,  she served the  w i th in

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Bernard  L .  Resh

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  L rue  coPy thereo f  in  a  secure ly  sea l -ed  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Bernard  L .  Resh
299 Broadway
New York, New York 10007

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  \ ^TrapPer  i s  the

lasE known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Bus iness

Sworn

24

t o

d a y

be fo re  me  th i s

of  August
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBAN.Y, NEW YORK t2227

luEsat 14, L977

tdr. Sturrt Rorenbcrg
18 Daer ?ath lrrna
Syorset r New &rk l[?91

Dcar lif. norenb€rgr

Please take notice of the DrcIglf,[
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s)690 g ZZZ of the Tax Law, any
proceeding in court to review 

-air-ad?er'se-decision 
by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ragntlrr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

, *a ;rt5*,1 tAZ?r-,/Z*l
-/17

dloaeph ehyrfrmty
&rrlng &unlner

Peti t ioner 's Representat ive

Taxing Bureauts Representat ive

' rA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

STUART ROSENBERG

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art icles 22 and 23 of the
Tax  Law fo r  t he  Years  1968  ,  L969 ,  L970 ,  L97L
and  L972 .

DECISION

Pet i t ioner ,  Stuar t  Rosenberg,  res id ing at  18 Deer  Path

Lane,  Syosset ,  New York LL79L,  has f i led a pet i t ion for

redetermination of a deficiency or for refund of personal

income and unincorporated business taxes under AttLcLes22 and

23  o f  t he  Tax  Law fo r  t he  yea rs  1968 ,  L969 ,  L970 ,  L97L  and

L972 .  (F i1e  Nos .  f 3385  and  L4266 \ .

A small claims hearing was held before Phil ip Mercurio,

Smal l  Cla ims Hear ing Of f icer ,  oo September 23,  L976 at  1 :15 P.M.

at the off ices of the State Tax Commission, T\vo World Trade

Center, New York, New York. The petit ioner appeared by Bernard

L.  Resh.  The Income Tax Bureau appeared by Peter  Crot ty ,  Ese. ,

(Abraham Schwartz ,  Esq.  o f  counsel ) .

ISSUE

Wlr-ether the income received by the petit ioner, Stuart

Rosenberg,  dur ing the years 1968,  L969,  L97O, L97L and 1972,



the

Lhe
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from his act iv i t ies as a sales representat ive was subj  ect  to

the unincorporated business tax or whether he was an employee

exempt from the unincorporated business tax.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Pet iL ioner ,  Stuar t  Rosenberg,  is  not  contest ing

$1 ,000 .00  ad jus tmen t  o f  bus iness  expenses  c la imed  fo r

yea r  L970 .

2.  Dur ing the year  L968,  the pet i t ioner ,  Stuar t  Rosenberg,

was employed as a conrnission salesman for Brit ish Crown Imports,

Inc. In or about June of f968, he terminated his employment

with said company and became employed as a salesman and a sales

manager  at  C.B.S.  and i ts  a f f i l ia te  Clark and Young Company

on a sa lary  bas is .  In  the la t ter  par t  o f  sa id year ,  he terminated

his employment with said companies and became employed by Mil ler

Bros.  I la t  Company as a sa lesman on a sa lary  bas is .  The pet i t ioner ,

Stuart Rosenberg, was also employed by Raleigh Manufacturers, Inc.

during the years 1968 and L969 as a commission salesman for whom,

he states, services were performed on evenings and weekends. Brit ish

Crown Import, Inc. and Raleigh Manufacturing, Inc. did not reimburse

petit ioner for the sell ing expenses he incurred.

3.  Dur ing the year  L970,  the pet i t ioner ,  Stuar t  Rosenberg,

terminated his employment with Mil ler Bros. IIat Company, Inc.

and commenced working for Standard Garments, Inc. as a salesman and

as a sa les manager  on a sa lary  bas is  cont inu ing for  the years l97 l

and L972. During L97L, petit ioner was away from home 100 days and
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deducted for Federal and New York State income tax purposes

sa les  expenses  o f  $L2 ,377  .52  i nc lud ing  expenses  fo r  t he  bus iness

use of  h is  home,  sample cases,  e tc .  Pet i t ioner  ind icated that

he purchased some of the samples he used and was sometimes

bi l led for  such samples.

4.  Pet i t ioner ,  Stuar t  Rosenberg,  dur ing sa id years,

was suppl ied wi th  of f ice space and a te lephone,  and was

instructed as to the hours he was to work, the customers to

call  upon and the reports to be made to his supervisors for

each of  h is  pr inc ipa ls .

5.  Pet i t ioner ,  Stuar t  Rosenberg,  received income f rom

Romak Underwear  Co.  Inc.  dur ing the years 1968,  L969,  L970,

1971  and  L972  in  the  amoun ts  o f  $LL ,424 .84 ,  $24 ,L09 .45 ,

$21 ,434 .00 ,  $12 ,000 .00  and  $10 ,000 .00  respec t i ve l y ,  wh i ch  he

States were cormnissions from referrals of customers to that

company while he was working at his other jobs.

6.  The income received by pet i t ioner ,  Stuar t  Rosenberg,

dur ing the years 1968,  L969,  L970,  L97L and L972,  f rom Romak

Unde.rwear Co. Inc. constituted receipts from his regular business

as a sa les representat ive.  The income pet i t ioner  received f rom

Brit ish Crown lmports, lnc. and Charles Meyers & Co. during 1968

and from Raleigh Manufacturers Inc. during 1968 and L969 also

const i . tu ted receipts  f rom his  regular  bus iness as a sa les

reDresentat ive.
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7.  The aforesaid act iv i ty  o f  pet i t ioner ,  Stuar t  Rosenberg,

constituted the carrying on of an unincorporated business and

his income derived therefrom is subject to unincorporated

business tax in  accordance wi th  sect ion 703 of  the Tax Law.

8.  The serv ices rendered by pet i t ioner ,  Stuar t  Rosenberg,

du r ing  the  yea rs  1968 ,  L969 ,  L970 ,  L97L  and  1972  as  a  sa lesman

and sales manager of his employers was so integrated and inter-

re la ted wi th  h is  acLiv i t ies in  connect ion wi th  h is  un incorporated

business as to  const i tu te par t  o f  a  bus iness regular ly  carr ied

on by him and, therefore, the salary income received by him for

sa id years,  f rom said companies,  is  a lso subject  to  the imposi -

t ion of unincorporated business tax in accordance with the meaning

and in tent  o f  sect ion 703(b)  of  the Tax Law.

9.  The pet i t ion of  Stuar t  Rosenberg,  is  denied and the

No t i ce  o f  De f i c i ency  i n  t he  sum o f  $8 ,712 .05  i ssued  on  December  23 ,

L974 is sustained together with such addit ional interest as may

be legal ly owing.

DATED: Albany, New York
August  24 ,  1977

COMMISSION


