
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

BEN ROSEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revls lon of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art icle*90 23 of the
Tax Law for the Year(s) OOCXEIOOOG)

1968 .  L969  and  L97O

State of New York
County ofAlbany

Bruce Batchelor , being duLy sworn, deposes and says that

rhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 26 day of Apri l  ,  L977, l ihe served the within

Not i ce  o f  Dec i s ion by (cert l f ied) mai l  upon Ben Rosen

(@) the pet l t loner in the within proceedlng,

by encloslng a true copy thereof in a secureLy sealed postpaid wrapper addressed

as fo l lows:  Mr .  Ben Rosen
85 H i l l s ide  Avenue
Tenaf ly ,  New , .Tersey  07670

and by deposit ing same enclosed in a postpaid properLy addressed wrapper Ln a

(posr oi f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

Thac deponent further says that the said addressee is the otrFfEFffiOtr

Xfu,*EX petitioner herein and that the address set forth on said nrapper is the

last knovrn address of the @) pet i t loner.

AFFIDAVIT OF MAILING

Sworn to before

2 6  d a y  o f

{ , ,

U

rA-3  (2 /76)

me this

Apr i l ,  L977 . S'i.' r.i, \'-J it\ t\^( \'-- i



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

BEN ROSEN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat lon or a Refund
of Unincorporated Business
Taxes under  Ar t ic le(d$ 23 of the
Tax Law for the Year(s)>OOffiXig0(X)

l - 9 6 8 .  1 9 6 9  a n d  1 q 7 O  -

SEate of New York
County of Albany

Bruce Batchelor , being dul-y sworn, deposes and says that

l lhe is an employee of the Department of Taxat lon and Finance, over 18 years of

age,  and tha t  on  the  26  day  o f  Apr i l  ,  L977,  ghe served the  w l th in

N o t i c e  o f  D e c i s i o n by  (cer t i f ied)  ma i l  upon Mat thew F.  Mag idson,  Esg.

(representat ive of)  the pet i t ioner ln the within proceedlng'

c.rue copy thereof in a securely sealed postpaid wrapper addressed

Mat thew F.  Mag idson,  Esg.
c/o Laltman, Mathews & Magidson
l-450 Broadway
New York, New York 10018

and try deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

ThaL duponent further says that the said addressee is the (representat lve

of the) pet iEioner herein and that the address set forth on said l rrapper ls the

last known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING

by enclos ing a

a s  f o l l o w s :

Sworn

2 6

fore me this

f  Apri l

to be

d a y  o

I
lt 

,i^

rA-3 (2/76)

,  1977.



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND. FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Sprl,l 26r ,,917

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 l E ) 457*l?tt

STATE TAX COMMISS]ON

r
t{t. Ecn lior6n
85 gturtdr lvcnur
lfcnaflyl Hcrr $crr.y 0t67O

Dctr Slrn

Please take notice of the DCClftOn
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section$gl 712 of the Tax Law, anY
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 monthr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned, They
wil l  be referred to the proper party for reply.

V-ery truly yours'

J,t-^*/ %.
ERAIK '. PUGTA
Sripcrvlror of
Srrall Clalnr FcrrinEr

E n c .

C C :  p a f i f i n n a r r r c  R a F r o s a n t e t i Y e '

Taxing Bureau's Representat ive:

rA -1  .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the PeLi t ion

o f

BEN ROSEN

for Redetermination of a Deficiency or
for  Refund of  Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Yea rs  1968 ,  1969  and  L970 .

DECISION

New

or

the

Pe t i t i one r ,  Ben  Rosen ,  res id ing  a t  85  H i l l s i de  Avenue ,  Tena f l y ,

Jersey 07670,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

for  re fund of  un incorporated business taxes under  Ar t ic le  23 of

Tax  Law fo r  t he  yea rs  1968 ,  1969  and  1970  (TAB #280) .

On  December  10 ,  1976 ,  pe t i t i one r ,  Ben  Rosen ,  adv i sed  the  S ta te

Tax Commiss ion, i n  wr i t ing ,  tha t  he  des i red  to  wa ive  a  smal1  c la ims

submit the case to the State Tax Commission upon thehearing and to

enti-re record conta ined in  the f i le .

ISSUES

I .  D id  pe t i t i one r ,  Ben  Rosenrs  ac t i v i t i es  du r ing  the  yea rs

1968 ,  1969  and  L97O cons t i t u te  the  p rac t i ce  o f  t t l e  p ro fess ion  o f

ind.ustr ial designer or was he engaged. in the carrying on of an

unincorporated business as an "adver t is ing designing consul tant"?

f I .  Was pet i t ioner ,  Ben Rosenrs income der ived f rom his

designing act iv i t ies a l locable as to  days worked wiLhin and wi thout

New York State?



I I I .

b u s i n e s s
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Was royalty income, exempt from tfr" .rt i tcorporated

tax ,  i nc luded  i n  pe t i t i one r ' s  g ross  i ncome?

FINDTNGS OF FACT AND CONCLUSIONS OF I,AW

1. Petit ioner, Ben Rosen, contended. that he was engaged

in the pract ice of  the profess ion of  indust r ia l  des ign dur ing

the years 1958,  1969 and L97O and that  he per formed serv ices

wi th in  and wi thout  New York State dur ing sa id years.  He a lso

contended that royalty income from a book he had written was

inc luded in  gross income and said royal ty  income was not  subject  to

the unincorporated business tax.

2.  Pet i t ioner ,  Ben Rosen,  f i led New York State personal

income nonres ident  tax returns for  the years 1968,  1969 and 1970

in which he repor ted business income der ived f rom "ad.ver t is ing

designing consul tant .  "  He d id not  a l locate h is  income as to

days worked within and without New York State nor did he report

royal ty  income on the tax returns for  sa id years.

3.  Pet i t ioner ,  Ben Rosen,  received a degree f rom Prat t

Inst i tu te.  His  co l lege major  was adver t is ing design.

4. Petit ioner, Ben Rosen, did not submit documentary

evidence to support any of his contentions regarding the nature

of  serv ice he per formed. ,  where he per formed.  these serv ices or

as to the royalty income.

5. Ttrat petit ioner, Ben Rosen, was engaged in the carrying

on of  the unincorporated business of  adver t is ing designing

consul tant  dur ing the years 1968,  L969 and 1970 and that  the

income so der ived was subject  to  unincorporated business tax

in accordance wi th  the meaning and in tent  o f  sect ion 703(a)  of

the Tax law.
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6 .  That  pet i t ioner ,  Ben Rosen,  d id  not  su 'betant ia te the

burden of  proof  in  accordance wi th  sect ion 689 (e)  o f  the Tax Law,

that he performed services within and without New York State or

that he earned royal-ty income and that said royal-ty income was

i -nc luded in  bus iness income dur ing the years 1968,  L969 and 1970.

7.  That  the pet i t ion of  Ben Rosen is  denied and the Not ice

o f  De f i c i ency  i n  t he  amoun t  o f  $3 ,697 .05  i ssued  May  2 I ,  J -973  fo r

the  yea rs  1968 ,  L969  and  1970  i s  sus ta ined .

DATED: Albany, New York

Apr i l  26 ,  L977
STATE TAX COMMISSTON


