
STATE OF NEW YORK
STATE TAX COMI{ISSION

In  the Mat ter  of  the Pet i t ion

o f

LEONARD POCHTER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under Art icl-e @$ 23

AFFIDAVIT OF MAILING

of the
Tax Law for the Year (s) ffiffiffib@

L966 fTLTouph L972

State of New York
County of Albary

Violet Wal-ker , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of Jr:ne , L977 , she served the within

Notice of Decision by (certlfied) mail uponleonard Pochter

M the pet i t ioner ln the wlthin proceeding,

by enclosing a true copy thereof in a securety sealed postpald wrapper addressed

as follows: i\[r. Leonard pochter

25 East, 86th Street
New York, New York 10028

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post o; f f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

Thaf deponent further says that the said addressee ls the jf1ppg66gqftqfOm

Fffii0CW petitioner hereln and that the address set forth on said wrapper ls the

l .ast knrrnn address of the @ pet l t ioner.

Sworn to before

t/rth day of

/'
I

me thls

June ,  L977.
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State of New York
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Violet Walker

she is an employee of the Department

age, and that on the 1415day of

Not ice of Decision

(representat lve of)

by enclosing a true copy thereof in a

as follows: Bertrand Leopold, Esq..
18 Joseph Street
New Hyd.e Park, New York

AFFIDAVIT OF MAILING

of the

,  being duly sworn, deposes and says that

of Taxat ion and Finance, over 18 years of

June ,  L9W, she served the wlthln

by (certifled) mail uponBertrand Leopold, Esq.

the petitioner ln the within proceeding,

securely sealed postpal.d r{raPPer addressed

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Untted States Postal  Service within the State of New York.

Ihat ; leponent further says that the sald addtessee is the (representat lve

of the) peEit ioner herein and that the address set forth on said nrapper ls the

last knonn address of the (representat ive of the) pet, l t loner.

Sworn to before

I4th daY of -,
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me thls

Jrrne ,  L977.



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
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A D O R E S S  Y O U R  R E P L Y  T O
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STATE TAX COMMISSION

r
ilh* Iponard Posht€!
25 East 86th $trect
llew Yort, l{em Yorb 100?8
D&ar It&. Poohteir

?Lease take notice of the p6g1g1qrr
of the State Tax Commission encl"osed herewith.

PLease take further notice that pursuant to

Section(g| V22 of the Tax Law' anY
proceeding in court to revieht an adverse deci-
sion must be comrnenced within 4 mtbe
from the date of this not ice.

Inquiries concerning the computation of
due or refund aLlowed in accordance with
decision or concerning any other matter
hereto rnay be addressed to the
will be referred to the proper

Enc

Pet i t ioner ts  Repre
Ileertng

E a E ] - v e :
0ffllcer

Taxing Bureauts Representat ive:

tax
th is
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STATE OF NBW YORK

STATE TAX COMMISSION

In  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LEONARD POCHTER

fo r  Rede te rm ina t i on  o f  a  De f l c i ency  o r  f o r
Re fund  o f  Un inco rpo ra ted  Bus i -ness  Tax  under
A r t i c l e  23  o f  t he  Tax  Law  fo r  t he  Yea rs  1966
th rough  I 972 .

DEC IS ION

Pe t i t i one r ,  Leona rd  Poch te r ,  25  Eas t  B6 th  S t ree t ,  New  Yo rk ,

New Yo rk  f 0028 ,  f i l ed  a  pe t i t i on  f o r  r ede te rm ina t l on  o f  a  de -

r i a r ' ann \ '  ^F  r c r  r e fund  o f  un inco rpo ra ted  bus iness  t ax  unde r

A r t i c l e  23  o f  t he  Tax  Law  fo r  t he  yea rs  1966  t h rough  L972 .  (F i l - e  No .

00621) .  A  fo rma l -  hea r lng  was  he l -d  be fo re  Edward  L .  Johnson ,

Hea r i ng  O f f l ce r ,  a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

Two  Wor l -d  T rade  Cen te r ,  New York ,  New York ,  o f l  Sepbember  f4 ,

L976 ,  dL  9 :75  a .m .  Pe t i t i one r  appea red  by  Be r t r and  Leopo ld .

The  I ncome  Tax  Bu reau  appea red  by  Pe te r  C roLLy ,  Esq .  (R i cha rd

Kau fman ,  Esq . ,  o f  counse l ) .

ISSUES

I .

P n n  h 1 -  a nt  v v  r r v  u r  t

q  n n q  r ,  a ' l

n t r F  r z i  n o

Whethe r  t he  bus iness  ac t i v i t i e s  o f

as  an  ou ts ide  co f i rm iss ion  sa l -esman

f  i n m . r  d t r n ' i n o  , l _  h a  \ r a . F a  I  O 6 6  f  h n n r r o h
!  f f , f r r u  q u r  1 1 1 6  u r l 9  J U g r  o  L ) v v  u l u  v u 6 r r

o n  o f  a n  u n i n c o r p o r a t e d  b u s i n e s s .

n e t ' i . l '  i n n c r -  T , e O n a r dv f v r r v r  
t  

! \

f o r  t w o  w h o l e s a l e

1 q 7 2  c o n s t i t r r t e d  t h eL ) I L
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F I N D I N G S  O F  F A C T

l - .  Pe t i t i one r ,  Leona rd  Poch te r ,  t ime l y  f  i l - ed  New Yo rk  S ta te

comb ined  Income Tax  Re tu rns  w i th  h i s  w i fe ,  M i r l am Poch te r ,  f o r

each  o f  t he  yea rs  1966  t h rough  1972 .  He  d i d  no t  f i l e  un inco r -

po ra ted  bus iness  t ax  re tu rns  f o r  any  o f  t hese  yea rs .

2 .  On  Ap r i l  L2 ,  I ) f 4 ,  a  No t i ce  o f  De f i c i ency  was  i - ssued

aga ins t  pe t i t i one r ,  Leona rd  Poch te r  f o r  t he  yea rs  7966 ,  196T

and  1968 ,  se t t i ng  f o r t h  t he  un inco rpo ra ted  bus iness  t ax  due

as  f o f l ows :

YEAR DEF TC IENC Y INTBRE ST TOTAL

Ano the r  No t i ce  o f  De f i c i ency  a l so  da ted  Ap r i l  12 ,  7974 ,  was

i ssued  aga ins t  t he  pe t i t i one r ,  Leona rd  Poch te r ,  f o r  t he  yea rs  1969 ,

L970 ,  L9T I  and  I 972  w i t h  t he  de f i c i ency  de ta i l ed  as  f o l Jows :

YEAR DEFIC IENCY INTEREST TOTAL

r _ y o o

1967

r968

To ta l

r  o 6 o

I  0 7 n

1 0 7 r

1 4 7 2

To t  a l

$2269.951

1962 .7  9

2619  .47

$6852 .2 r

$2784 .  o9

3248 .85

i  ^  a -  a ^r J o i . o J

LT 66 .00

$9r66 .= t

$952 .47

T 05 .82

784 .79

?443 .08

$ 667 .07

583 .49

1 r ^r o J . ) t

^ a
- L J r . J o

-** t

* - ^ ^ n  l r n

+ 5 t z l  2 + l

^ a / O  / 1z o o o .  o r

3404.26

/h n 4 n - ^ np Y l Y ) . 1 Y

$3451.J-6

3832.34

r53r .20

L_Be7 .36

$107 l -2 .06

To  each  no t i ce  o f  de f l c i ency  was  a t t ached  a  s ta temen t  o f  aud i t

changes  show ing  how the  fncome Tax  Bureau  had  compUted  the  un ln -

co rpo rabed  bus iness  t ax  a l l eged  t o  be  due .
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3 .  The  Income Tax  Bureau  s ta ted  on  each  s ta temen t  o f  aud i t

changes  tha t  based  upon  the  dec i s ion  o f  t he  S ta te  Tax  Commiss ion

da ted  November  L6 ,  L972 ,  f o r  t he  t ax  yea rs  L )62 ,  L963 ,  1964  and

1965 ,  t he  bus iness  ac t i v i t i e s  o f  t he  pe t i t i one r ,  Leona rd  Poch te r ,

were  he ld  to  cons t i - t u te  the  ca r ry ing  on  o f  an  un inco rpo ra ted

bus iness ,  and  tha t  t he  i ncome the re f rom was  sub jec t  t o  t he  un in -

co rpo ra ted  bus iness  t ax .

4 .  Pe t i t i one r ,  Leona rd  Poch te r ,  t ime l y  f  i l - ed  a  pe t l t i on

fo r  rede te rm j -na t i on  o f  un inco rpo ra ted  bus iness  tax  fo r  t he

-  ^ / ayea rs  l - 9bb  t h rough  : - - 972 .

5 .  Du r i ng  t he  yea rs  1966  t h roug t r  1972 ,  t he  pe t i t  j . one r ,

Leonard  Poch te r ,  was  a  sa fesman  o f  womenrs  appare l .  Fo r  fmpor t s

In te rna t i ona ] ,  I nc .  t he  pe t i t i one r ,  Leona rd  Poch te r ,  so l - d  I t a } i an

and  domes t i c  kn i t  spo r t swea r .  Fo r  S i l - l s  and  Co . ,  I nc .  t he

pe t i t i one r ,  Leonard  Poch te r ,  so l -d  suede  and  l ea the r -goods  p roduc ts .

Bobh  p r i nc i pa l s  pa id  t he  pe t i t i one r ,  Leona rd  Poch te r ,  a  s t r a i gh t

commiss ion  based  on  ne t  sa les  made  t o  buye rs  i n  pe t i t l one r?s  as -

s i -gned  te r r i t o ry .  Each  p r i nc ipa l  had  a  wr i t ben  c  onL rac t  w i th  the

peb i t i one r ,  Leonard  Poch te r ,  wh ich  l - im i ted  h im  to  ca r ry ing  j us t

one  o the r  non -compe t ing  l i ne .  Each  p r i nc ipa l  ag reed  to  pay  the

pe t i t i one r ,  Leonard  Poch te r ,  a  week ly  d raw ing  accoun t  aga ins t

commiss lons .  Each  ag reemen t  requ i red  thaL  pe t i t i one r ,  Leonard

Poch te r ,  spend  50% o f  h i s  work ing  day  i n  t haL  f i rm f  s  showroom

when  pe t i t i one r  was  no t  on  the  road .  S i l l  and  Co  requ i red  h im

to  be  ava i - l - ab le  i n  t he  f i . rm ts  showroom un t i l  one  o ' c l -ock .  Impor t

In te rna t i ona l -  requ i red  the  pe t i t i one r  t o  be  ava i l ab le  and  i n  the



- l ]

f i r m r s  s h o w r o o m  i n  t h e  l a t t e r  h a l - f  o f  t h e  w o r k d a y .  E a c h

n f - 1  n e ' i n a - l  p p q p n r z o d  f ) r a  n r ' m h j - .  . ' | - . n  a ' F . l t i p e  n o f  i f  i n n c r  f  e O n a f df y q !  4  v u v r  y v v  u r l v  r  1 6 r r v  v v  i  v \ 4 u r r  v  - b . / u v r v J v r r v r  t  ! \

Poch te r ,  t o  go  on  the  road  fo r  app rox ima te l y  16  weeks  pe r

yea r ,  whenever  i t  was  deemed  necessa ry  by  the  f i rm .

a -b .  Each  f i rm  w i thhe ld  Federa l -  and  New York  S ta te

i ncome  taxes ,  soc ia l  secu r i t y  t axes  and  d i sab i l i t y  l nsu rance

premiums  f rom pe t l t onenrs  week ly  d raw.  No  dedue t ions  were

f l ade  f rom conmiss ions  pa id  i n  excess  o f  t he  gua ran teed

draw.  Pe t i f i one r ,  Leonard  Poch te r ,  was  no t  re imbursed

fo r  h i s  expenses .  He  d i d  no t  have  any  emp loyees .  He  d i d

no t  be long  t o  t he  pens ion  p l an  o f  e i t he r  o f  h i s  two  p r i nc i -

pa l  f i rms .

7 .  Ne i the r  f i - rm  exe rc i sed  subs tan t i a l  con t ro l  o r  supe r -

v i s i on  ove r  t he  sa les  ac t i v i t i e s  o r  t echn iques  o f  t he  pe t i -

t i n n a p  T . o n n r p d  P n n h 1 .  a z  a v n o n l -  l - n  I  i m i l -  1 - h a  l a r n i  1 _  n n r r  i n  r ^ r h i n hv J v r r v r  
,  ! v v I r A I  u  r  V v l l U U l  t  

g 4 V V l / U  V V  . | I I I U  V I I U  V v I  f  I v v f  J

h e  c o u l d  s e l l - .  W h e n  o n  t h e  r o a d ,  p e t i - t i o n e r ,  L e o n a r d  P o c h t e r ,

r o n n r 1 -  o d  r l q i  I  r r  h r r  1 _  o - l  a n h n n o  i - n  h n J - h  n n i n o  i n q l  c  q r l r r i  q i n o  t h c ms s r + J  v J  v r r v r r e  v v v r r  l r r  r r r v r y s r u ,  e + ! ! b

o f  h i s  i t i ne ra ry ,  sa l -es  and  p lans .  When  in  New York  C i t y

and  du r ing  h i s  ha l f  day  i n  each  f i rmr  s  showroom,  pe t i -

t i one r ,  L€onard  Poch te r ,  was  requ i red  to  wa i t  on  cus tomers ,

he lp  w i th  co r respondence ,  ass i s t  i n  sh ipp ing  and  se rv i ce
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house  cus tomers  and  those  f rom te rc i t o r i es  o the r  t han  h i s

own .  Fo r  t hese  r t i n  house ! t  ac t i v i t i es  the  pe t  i t  j - one r ,  Leonard

Poch te r ,  d i d  no t  r ece i ve  any  commiss ions  o r  spec i f i c  r emune r -

a t  i on .

B .  Pe t i t i one r ,  Leona rd  Poch te r ,  engaged  i n  t he  same

ac t i v i t i e s  i n  t he  yea rs  1966  bh rough  1972  as  he  had  f o r  t he

n re \ / i ou  s  f  i r r e  ven rs  and  unon  l i ke  t e rms  and  cond i t i ons .*_v "

C O N C L U S T O N S  O F  L A W

A.  Tha t  t he  pe t i t i one r ,  Leona rd  Poch te r ,  was  no t  an

emp loyee  o f  t he  f i rms  he  rep resen ted  as  a  commiss lon  s? fes -

man  i n  t he  yea rs  1966  t t r r ough  1972  t n  acco rdance  w i t h  t he

mean ing  and  i - n ten t  o f  sec t i on  703 (b )  o f  t he  Tax  Law .  Pe t i -

t i one r ,  Leona rd  Poch te r ,  was  an  i ndependen t  eon t rac to r  ca r r y -

i ng  on  t he  bus lness  o f  se l l i ng  t he  p roduc t s  o f  non -compe t i ng

f  l rms  i n  t he  women f  s  appa re l  i ndus t r y .  None  o f  t he  p r i - n -

c i pa l s  f o r  whom pe t i t i one r ,  Leona rd  Poch te r ,  ac ted  as

commiss ion  sa lesman  exe rc i sed  tha t  deEree  o f  con t ro l  and

d i rec t  i on  requ is i t e  t o  war ran t  pe t  i t  j - one r f  s  be ing  cons i -de red

a n  a m n l  n r r a a  u r i  t h i n  t h o  n F ^ \ / i S i O n S  O f  t h e  T a X  L a W .  M a t t e f  O fv r v v

Br i t t on  v  S ta te  Tax  Commiss ion ,  22A .D .  9BT ,  a f f  ' d  19  'N .Y ,  2d  6L3

B .  Tha t  t he  dec i s i on

1 . h o  n o i  i  t  i  n n  r . e ' l  e t  i  n c r  J .  ny v v a v l v l l  f  v f u

t  n / ' r1 9 6 5 ,  w h i l e  n o t  e v j _ d e n c e

Tax Commiss ion  as  to

1962 ,  1963 ,  1964  and

-  ^ a ayea rs  1966  t h rough  I 972 ,

o f

|  1 - ' a
u  l l g

A S

t h e  S t a t e

L e v  \ r a a  r i  q

b o  t h e  t a x



6 -

i s  re l -evan t  as  to  the  Tax  Commiss ion rs  v iew  o f  t he  Tax  Law

where  the  pe t i t i one r  s ta tes  h i_s  bus iness  ac t i v i t i - es  i n  t he

pr ior  per iod were cont inued unchanged throughout  the taxabl -e

yea rs  1966  t n rough  L972 .

C .  Tha t  t he  pe t i t i on  o f  Leonard  Poch te r  i s  den ied ,  and

the  no t i ces  o f  de f i c i ency  i s sued  Ap r i l  12 ,  l - 974  a re  sus ta i ned .

DATED:  A lbany ,  New York

June 14,  L977

STATE TAX COMMISSION

ISSIONER

C OMMISSIONER


