
STATE

STATE

OF NEI,f YORK

TAX COI'[,{ISSIO}I

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

NTCHOIS.S PLISKO A}TD IGTA PLISKO

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
fo r  Re fund  o f  Un inco rpo ra ted  Bus iness
Tax under  Ar t ic le  ?3 of  the Tax La 'or
f o r  t he  Yea r  L97L .

DECIS ION

T.n  the  Ma t te r  o f  t he  Pe t i t i on

o f

THE ESTATE OF LIALTEP" PLISKO
(I{ELEN PLTSKO, AD}4rNrSTP.ATRrX)

and

HELE"|{ PLISKO, individually

fo r  Rede te rm ina t i on  o f  a  De f i c i ancy  o r
fo r  Re fund  o f  Un inco rpo ra ted  Bus iness
Tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r
t he  Yea r  L97L .

Pe t i t i one rs ,  N i cho las  P l i s ko  and  l l e t a  P l i s ko ,  Sou th  S t ree t ,

R .R . i i l ,  Manor : v i l - l e ,  New York  LLg4g ,  f  i l ed  a  pe t i t i on  f  o r  reCe te r -m ina -

t i on  o f  a  d .e . f i c i ency  o r  f o r  re fund  o f  un inco rpo ra ted  bus iness  tax

under  A r r i c1e  23  o f  t i r e  Tax  La r , r  f o r  t he  yea ' r  L97L .  (F i f  e  | l o .  L4608) .

Pe t i t i one rs ,  He len  F l i s ko ,  i nd i v i dua l l y  and  t he  Es ta te  o f

I ^ I a l t e r  P l i s ko  (He len  P l i s ko ,  Adm in i s t r a t r i x ) ,  Sou th  S t ree t ,  R 'R '  | ! L ,

T j4anorv i l l e .  Ne ry  Yo rk  LLg4g ,  f i l ec i  a  pe t i t i on  fo r  rede te rm ina t i on  o f
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a  c le - f i c i encv  o r  f o r  re fund  o f  un inco rpo ra ted  bus iness  tax  under

A r t i c l e  23  o f  t he  Tax  La r , r  f o r  t he  yea r  f 971 .  (F i l - e  No .  L4609 ) .

A  fo rma l  hea r ins  was  he ld  be fo re  Ju l i us  E .  B raun ,  Hear ing

O € f i o a r  a f  l --he  o r r i . . s  o f  t he  s ta te  Tax  commiss ion ,  Two  t r ^ Io r l d

T rac le  Cen fe , r .  New  Yo rk ,  New Yo rk ,  oo  December  7 ,  L976  a t  9 :30  A .M .

The  pe t i t i one rs  appeared  by  Russe l l  0 .  Lange ,  CPA.  The  Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  ( \ { i f  l i am Fox ,  Esq .  ,  o f

counse l )  .

ISSUE

Idhe fhe r  qa in  on  the  sa le  o f  l and  o ' " vned  by  pe t i t i one rs ,  N i cho las

P l i sko  and  t rda l te r  P l i sko ,  as  tenan ts  i n  common,  was  sub jec t  t o

un inco rpo raEed  bus iness  t ax  i n  t he  yeaT  L97L .

FINDINGS OF FACT

l .  Pe t i t i one rs ,  N i cho las  P l i sko  and  i " l e ta  P l i sko ,  f  i l ed  an

anended New York State res ident  income tax return for  L97L.  They

l i s t ed  i ncome  o f  $60 ,499 .84  f r om the  saLe  o f  cap i t a l  asse t s .

They  d i d  no t  f i l e  an  un inco rpo ra ted  bus iness  t ax  re tu rn  f o r  L97L .

2 .  Wa l te r  P l i sko  and  He len  P l i sko  f i l ed  an  amended  New York

S ta te  r : es id .en t  i ncome tax  re tu rn  fo r  t he  yea r  L97L .  They  l i s ted

$67 ,283 .47  as  i ncome  f r om the  sa le  o f  cap i t a l  asse t s .  They  d i d

no t r  f i l e  an  un inco rpo ra ted  bus iness  tax  re tu rn  fo r  t he  yea r  L97L .

3 .  The  Income Tax  Bureau  d id  no t  pu t  i n to  ev idence  any

assessmen t  o f  un inco rpo ra ted  bus iness  Cax  aga ins t  pe t i t i one rs ,

N icho las  P l i sko  and  Me ta  P l i sko .  l { owever ,  t he  Income Tax  Bureau
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d id  pu t  i n to  ev idence  an  assessmen t  i ssued  aga ins t  pe t i t i one rs

on January 26,  L916 imposing min imum tax for  the year  L97L based

on  the  sa le  o f  a  tax  p re fe rence  i t em and  th i s  was  conceded  by

pe t i t i one r  a t  t he  hea r ing .

4 .  On  March  29 ,  Lg76 ,  t he  Income Tax  Bureau  i ssued  a

s ta temen t  o f  Aud i t  changas  aga ins t  pe t i t i one rs ,  t he  Es ta te  o f

Wal ter  P l isko (Helen Pl isko,  Adr . r in is t ra t r ix )  and Helen Pl isko '

i n J i - z i d r r . a ' 1  I  r r  - i * n a c i n o  a r l r l . i t i o n a l  i n c o m e  t a x  a n d  u n i n c o r p o r a t e d
Y  * e  + * 4 +  J  '  I l l t y l J  J  l 1 1 6  4 u u

business tax for  the year  Lg7L,  upon the grounds thaC the sSle

nf  nrnnarJ-v r^ras a tax preference i ter ' r  subject  to  min imum income
v !  l / r v y u r  L J r

rnx  en r l  t he  qa in  and .  i n te res t  on  i ns ta l lmen ts  o f  t he  sa le  o r
a

exchange  o f  b r - r s iness  assa ts  i s  sub jec t  t o  un inco rpo ra ted  bus iness

tax .  T t r - e  assess rnen t  cons i s ted .  o f  $6 ,057 .26 ,  p l us  pena l t y  and

in te res t  and  acco rd . i ng l y  a  No t i ce  o f  De f i c i ency  was  i s sued  t o ta l l i ng

$g ,L?0 .44 .  TL r -e  m in imum income  tax  i s sue  was  conceded  by  pe t i t i one rs

a t  t he  hea r ing .

5 .  T t r -e  t r , ro  b ro the rs ,  N i cho las  P l i sko  anc  In la l t e r  P l i sko ,

onp r : r e r i  a  r o i n r  f a rn i ns  bus iness  on  two  p i eces  o f  P rope r t y  sepa ra ted
V P g l o u l u  s  " ' * " < t

by a h ighr , ray and owned ind iv idual ly  by each.  They ovneed the p iece

of  land in  issue as renants in  corru: ron and th is  Was Par t iaL ly  con-

r - i o r rn r rq  f r r  rhe  l and  ovmed  by  Wa l te r  P l i sko '

6 .  The  pe t i t i one rs ,  N i cho las  P l i s ko ,  l ' i e t a  PL i sko ,  t he  Esca te

of  \^ Ia l ter  PLisko ( l {e len Pl isko,  Admin isr rat r ix )  and L{e len Pl isko '

j n r l i v i dua l l v  n f f  e red  no  d .ocumen t  a ry  o r  o the r  subs tan t i a l  ev idence
! l ! s ! v r u u s ! r J ,  v ! ! e ! e u

t ha t  t he  l and  i n  i ssue  was  no t  used .  i n  t he i r  un inco rpo ra ted  bus iness

o f  f a rm ing .
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B .  Tha t ,  howeve r
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