
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GREGORY J. PISSAREVSICT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes under  Ar t i c le  ( r )  23 of  the
Tax Law for the Year(s) oo<*xxio6(x)
1969 and 1970.

Sta te  o f  New York
County of AlbanY

John Huhn ,  being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 15th day of September ,  1977, ldre served the within

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Gregory  J .  P issarevsky

(fggcnxmfi*gxpogf) the petitioner in the r^rithin proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Gregory  J .  P issarevsky
5535 Netherland Avenue
Bronx, New York LO47L

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  StaEe o f  New York .

Thar deponent further says that the said addressee is the (CATAerS€fDCgAlqle

Et>a$e) peri t ioner herein and that the address set forth on said wraPper is the

last known address of the (f€pXBi€$tXA$tiH<58><Et!Ct petitioner.

AFFIDAVIT OF MAILING

Sworn

15rh

t o

d a y

be fo re  me  th i s

of  September ,  1977,

rA-  3 (217 6)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the lu lat ter  of  the Pet i t ion

o f

GREGORY J. PISSAREVSKY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar r i c le  $ )  23  o f  the
Tax Law for the Year(s) oochexiod&)
1 9 6 9  a n d  L 9 7 O -

AFFIDAVIT OF },IAILING

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

ahe is an employee of the Department of Taxat ion and Finance, over 18 years of

ager and that on the 15th day of September ,  1977 r Xhe served the within

Notice of Decision by (cert i f ied) mai l  upon Max Zipper

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as rolrows: fi:t3::"il="ill"nd .. Aerenson
42O Lexington Avenue
New York, New York 10017

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w iEh in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said \^rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

15rh

t o

d a y

before me th is

o f S
t  (  i t  nA , \.\r^ J.r.'-t 

"-lu^"A
U

rA -3  (2 /76 )

tember ,L977



STATE OF NEW YORK

StATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

soptmbrr l$r 10?7J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I  L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

ffr. esrgorit rt. Sl,a*arcvrhy
$$!$ Hrtlr.ftrfisid Srvt|r$s
8rslx, ilcr rs* fM?l

Iltnf Htr, $i,rr*rlvekyt

Please take not ice of the
of the State Tax Commission

rl&cEsxg
enclosed herewith.

You have now exhausted vour r ight of  Jeview at the administrat ive
level.  Pursuant ,"  r" . , i " ' " f , i  

"" ' - '127- 
o] , r t"  T"" L"w, any

proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mt[r

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Jo*S Chyrfmty
Ibrring SfirsLscr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

GREGORY J. PISSAREVSKY

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years L969 and 1970.

DECISION

Pet i t ioner ,  Gregory J .  P issarevsky,  res id ing at  5535

Nether land Avenue,  Bronx,  New York 7O47I ,  has f i led a pet i t ion

for redetermination of a deficiency or for refund of unincor-

porated business taxes under Art icle 23 of the Tax Law for the

years  J -969  and  L97O (F i l e  No .  13358) .

A smal l  c la ims hear inq was held before Joseph A.  Mi lack,

Sma l l  C la ims  Hear ing  O f f i ce r ,  on  Oc tobe r  L9 ,  7976  a t  l : 15  p .m.

at the off ices of the State Tax Commission, T\nro World Trade

Center, New York, New York. The petit ioner appeared by Max

Z;ipper, CPA. The Income Tax Bureau appeared by Peter Crotty,

Esq.  (abraham Schwartz ,  Esq.  o f  counsel ) .
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ISSUES

I.  Whether  the income received by pet i t ioner ,  Gregory J .

Pissarevsky,  f rom his  act iv i t ies as a commiss ion sa lesman for

Benrus Corporation during January and February of L969 is sub-

ject  to  unincorporated business tax.

I I .  Whether  pet i t ioner 's  act iv i tes on behal f  o f  Seiko T ime

Corporat ion,  Chronotec,  Inc.  (prev ious ly  Seiko T ime Corporat ion)

and Seiko Inst ruments,  fnc.  dur ing the years 1969 and I97O were

so in tegrated and in terre la ted wi th  h is  other  bus iness act iv i t ies

so as to  const i tu te par t  o f  h is  un incorporated business.

I I I .  Whether  pet i t ioner 's  income f rom his  act iv i t ies dur ing

1969 and l -970 was a l locable in  accordance wi th  the prov is ions

of  sect ion 7O7 of  the Tax Law.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Pet i t ioner  and h is  wi fe  f i led New York State combined

income tax returns for  the vears 1959 and L97O. He d id not  f i le

New York State unincorporated business tax returns for  these years.

2.  On December 23,  L974,  the Income Tax Bureau issued a

No t i ce  o f  De f i c i ency  aga ins t  pe t i t i one r  i n  t he  sum o f  $2 ,324 .1 -6 ,

upon the grounds that the income he received during the years

1969 and 1970 was subrect  to  unincorporated business tax.

3.  Dur ing the year  L969,  pet i t ioner  was a sa lesman for

Benrus Corporat ion,  rest r ic ted to  accounts in  Okinawa,  Korea
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and Japan.  fn  addi t ion,  in  the la t ter  par t  o f  the year  L969,

he was an account executive for Seiko Time Corporation in charge

of  the corporat ion 's  Sears account  in  Tokyo.

4.  Pet i t ioner  was a sa lar ied sa lesman of  Benrus Corpora-

t ion unti l  his retirement in February of L969. Federal and New

York State income taxes and social securitv tax were withheld

from the salary paid to him.

5.  Dur ing January and February of  1969,  pet i t ioner  so ld

exclusively for Benrus Corporation and was not employed or

engaged by other f irms.

6.  On March 5,  L969,  pet i t ioner  entered in to an agreement

wi th  Benrus Corporat ion to  act  as a sa les representat ive in

okinawa, Korea and Japan. The agreement stated that petit ioner

was to be an independent contractor and not an employee. Benrus

Corporation did not withhold Federal or New York State income

taxes or social security tax from the commission paid to him

pursuant to the agreement.

7.  Dur ing the year  I97O, pet i t ioner  was a commiss ion sa les-

man for Benrus Corporation, an account executive for Seiko Time

Corporation and Chronotec, Inc. (previously Seiko Time Corpora-

t ion)  and a watch repai r  consul tant  for  Seiko Inst ruments,  Inc.
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In addi t ion,  he a lso so ld for  Baumgold Bros.  and Shef f ie ld  Watch

Co.  of  New York.

B.  Pet i t ioner  conceded that  the income he received f rom

Benrus Corporat ion af ter  March 5,  1969,  Baumgold Bros.  and

Shef f ie ld  Watch Co.  of  New York was der ived f rom an unincorporated

business and therefore subiect  to  unincorporated business tax.

However, petit ioner contended that his commission income from

Benrus Corporation in 1969 and early I97O was al locable as income

earned entirely outside New York State within the meaning and intent

of  sect ion 707 of  the Tax Law,  as h is  sa les act iv i t ies were conducted

outs ide New York State and he d id not  mainta in an of f ice or  a

business phone in New York State, nor did he hire any employees.

He further contended that the income he received from Benrus Cor-

porat ion pr ior  to  h is  re t i rement ,  Seiko T ime Corporat ion,  Chronotec,

Inc.  (prev ious ly  Seiko T ime Corporat ion)  and Seiko Inst ruments,  Inc.

was received from services rendered as an employee and therefore

not  subject  to  unincorporated business tax.

9.  The Income Tax Bureau mainta ins that  pet i t ioner 's  act iv i t ies

as an employee of  Seiko T ime Corporat ion,  Chronotec,  Inc.  (prev ious ly

Seiko Time Corporation) and Seiko Instruments were so integrated

and in terre la ted wi th  h is  act iv i t ies as a commiss ion sa lesman in

carrying on an unincorporated business that they constituted part

of  the unincorporated business.
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10.  On the Federa l  income tax return f i led by pet i t ioner  for

the years 1969 and L97O, pet i t ioner  d id  not  separate the var ious

sources of  h is  income and repor ted sa id income in  to ta l ,  ds gross

receipts  on schedule r rCtr  o f  sa id returns.

I I .  Pet i t ioner  was not  re imbursed for  the expenses he incurred

in connect ion wi th  h is  act iv i t ies,  which requi red t ravel  to  Japan,

and deducted such expense on schedule t rcr r  o f  h is  Federa l  income tax

returns f i led for  the years 1969 and L97O.

L2.  Pet i t ioner  d id  not  present  ev idence to  ind icate that  h is

act iv i t ies as an account  execut ive d id not  bear  a re la t ionship to

or  fur ther  h is  un incorporated business,  nor  d id  he establ ish a

div is ion of  t ime between h is  var ious income producing act iv i t ies.

13.  fhat  pet i t ioner 's  act iv i t ies as a commiss ion sa lesman for

Benrus Corporation prior to his retirement in February of L969

constituted services rendered as an emplovee and the income derived

theref rom is  not  subject  to  unincorporated business tax.

L4.  Tt rat  pet i t ioner 's  commiss ion income f rom his  sa les act iv i t ies

tor Benrus Corporation during the period from March of L969 through

ear ly  1970 was aI locable in  fu l l  to  New York State for  New York State

unincorporated business tax purposes within the meaning and intent

of section 707 of the Tax Law as he has not shown that he maintained

a p lace of  bus iness outs ide New york State.
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15.  That  pet i t ioner 's  act iv i t ies as an employee of  Seiko

Time Corporation, Chronotec, Inc. (previously Seiko Time Corporation)

and Seiko Inst ruments,  Inc.  were so in tegrated and in terre la ted

wi th h is  act iv i t ies in  connect ion wi th  h is  un incorporated business

act iv i t ies as to  const i tu te par t  o f  a  bus iness regular ly  carr ied

on by him and the income derived therefrom is subject to unincor-

porated business tax.

16.  Tt rat  the pet i t ion of  Gregory J .  P issarevsky is  granted

to the extent  ind icated in  paragraph 13 of  th is  dec is ion,  and is

denied in  a l l  o ther  respects ,  and the Not ice of  Def ic iency issued

on December 23,  L974,  ad justed to  ref lect  the conclus ions here in,

i s  sus ta ined .

DATED: Albany, New York

Septernber 1 ,  1977

STATE TAX COMMISSION

COMMISSIONER

COMMISS IONER


