
STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f

DANIEL PHILIJIPS

For a Redeterminat ion of a Def ic iency or
a Revision of a Det,erminatton or a Refund
of Unicorporated Business
Taxes  under  Ar t i cLe(s )  23 of the
Tax Law for the Year(s) el-+e**ea.€)

L969 & 1970

State of New York
County of AIbanY

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that, on the L5 day of iluly , L917 , she served the wlthin

NOTICE OF DECISION by (cert l f ied) mai l  upon Daniel  PhiJ-Lips

(AeXCrfeffit:kaecxt) the petltioner ln the withln proceedlng'

by encloslng a true copy thereof in a securely sealed postpald wrapper addreseed

as fo l lows:  Mr .  Dan ie l  Ph i l l i ps
221 West B2nd Street

New York, New York LOO24

and by depostt ing same encLosed ln a postpaid properly addreseed wrapper tn a

(post of i lce or off ic i .al  depository) under the excluslve care and custody of

the United States PostaL Service withln the State of New York.

Thar deponent further says that the sald addreaaee ls the (req{t@Eailar

dgaE$itg petitioner hereln and that the address set forth on said rrrapper ls the

last known address of the >(xefoelnpeeflEpoo<tK'9 petitioner.

Sworn to before me thls

15 day of i fu ly ,  L9 77

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the Matter of the Pet i t ion

o f

DANIEL PHIIJLIPS

For a Redeterminat ion of a Def ic iency or
a Revlsl.on of a Determlnatlon or a Refund
of Unincorporated Business
Taxee under Art ic le(s) Zg of the
Tax Law,for the Year(s) e++c+i"e+(a)

L969 and 1970

AFFIDAVIT OF MAILING

State of New York
county of AlbanY

Marsina Donnini , betng duly sworn, depoees and saye that

she !s an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 15 day of ,fuly , L9 77, she semed the wtthln

NOTICE OF DEC1SION by (certlfled) mail upon Selzmour Wissner, CPA

(representatlve of) the petitl.oner ln the wlthln proceedlng,

by encloeing a true copy thereof ln a securely sealed postpald wrapper addreeged

as fol lows: Selzmour Wissner,  CPA

Herman J" Dobkin & Co.

488 Madison Avenue
New York, Nevt York LOO22

and by deposfiii ig 
-s-amd'enilosea 

tn a postpaid properly addreeeed wrapper tn a

(posE off lce or off ic lal  deposltory) under the exclusl .ve care and cuatody of

the United States Postal  Service wlthln the State of Nen York.

That deponent further says Ehat the eald addresaee lg the (rePresentatlve

of the) petitioner herein and that the address set forth on eald wrePPer le the

last known addrese of the (representatlve of the) Petltloner.

Sworn to before ne thlg

L5 day of Jr:ly

(2 l7  6 )

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF N.EW YO-5K

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

.tlrly 15, L977

Please take notice ̂ of the .DBCI6.ION.
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

l{r. Dtniat PhtllLpr
t2f llelt 82nd Strcrt
tsew York, Ner Yot'lc 10024

Dcar !,tr. phLlltpt r

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

F%{/ Sose5lh Chyrywety
Hearing Frmlncr

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

DANIEL PHILLIPS

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years L969 and 1970.

DECISION

Pet i t i one r ,  Dan ie l  Ph i l l i ps ,  res id ing  a t  22L  Wes t  82nd

Street ,  New York,  New York L0024,  has f i led a pet i t ion for

redetermination of a deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the years

L969  and  1970 .  (F i1e  No .  L2309) .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,

Sma l l  C la ims  Hear ing  O f f i ce r ,  o r  Oc tobe r  27 ,  t 976  ax  9 :15  A .M.

at  the of f ices of  the State Tax Connniss ion,  Two Wor ld Trade

Center, New York, New York. The petit ioner appeared by Seymour

Inl issner, CPA. The Income Tax Bureau appeared by Peter Crotty,

Esq . ,  (Ab raham Schwar t z ,  Esq .  o f  counse l ) .

ISSIIE

Whether the income received by petit ioner, Daniel Phil l ips,

dur ing the years 1969 and L970 f rom his  act iv i t ies as a sa les

representat ive is  subject  to  the unincorporated business tax or  is

he an employee exempt from the unincorporated business tax.
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FTNDINGS OF FACT AND CONCLUSIONS OF LAW

l - .  The  pe t i t i one r ,  Dan ie l  Ph i1 l i ps ,  was  a  sa lesman  fo r  t he

Lafayet te  Elect r ic  Corporat ion.  He d id not  represent  any other

f i rm  du r ing  the  yea rs  1969  and  L97O.  Dur ing  sa id  yea rs  pe t i t i one r

received commiss ion income f rom Lafavet te  Elect r ic  Corporat ion in

the  amoun t  o f  $J -5 ,59L .72  and  $L7 ,662 .2O ,  r espec t i ve l y .

2.  Pet i t ioner  spent  three or  four  hours per  day for  approx imate ly

four  days a week as a sa lesman in  the lamp depar tment  of  sa id f i rm.

In  add i t i on  to  these  se l l i ng  ac t i v i t i es ,  he  des igned  and  o rde red

pr in t i ng  o f  ma t te rs  such  as  bu l l e t i ns  and  f l ye rs ,  se t  up  sys tems

for the company to keep visual records of lamp department account

t ransact ions and regular ly  made bank deposi ts  for  the f i rm,  in

some instances endors ing payro l l  checks when p ick ing up the company 's

pay ro l l .

3 .  He was suppl ied wi th  an of f  ice and received a month l -y

a l l owance  o f  $150 .00  fo r  bus iness  expenses  i ncu r red  by  h im .  He  was

ass igned  a  spec i f i c  t e r r i t o ry  and  was  under  the  superv i s ion  o f  t he

depar tment  manager .

4 .  Du r ing  the  yea rs  l - 969  and  I97O,  pe t i t i one r ,  Dan ie l -  Ph i l l i ps ,

paid his own self-employment taxes and was not covered under any

employee-re lated p lans.  Pet i t ioner  contended that  because of  a

mutual  des i re to  f ree h im f rom union membership requi rements,  he

was not  considered an emplovee.
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5.  That  suf f ic ient  d i rect ion and contro l -  was exerc ised bv

Lafayet te  Elect r ic  corporat ion to  create an employer-employee

re la t i onsh ip  and  tha t  pe t i t i one r ' s  i ncome f rom h i s  se l l i nq  ac t i v i t i es

is  not  subject  to  the unincorporated business tax in  accordance

wi th the meaning and in tent  o f  sect ion 7o3 (b)  o f  the Tax Law.

6 .  The  pe t i t i on  o f  Dan ie1  Ph i t l i ps  i s  g ran ted  and  the  No t i ce

o f  De f i c i ency  i n  t he  sum o f  $1 ,435 .60  i ssued  on  March  31 ,  L975  i s

cance l l ed .

DATED: Albany, New york

Ju l y  15 ,  L977

TAX COMMISSION

jre
COMMISSIONER

COMMTSSTONER


