
STATE OF NEW YORK.
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JOHN W. NEWELL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le  (x )  23 of  the
Tax Law for the YearQeg>orx*ereed*g) L97I.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that,

5he is an empl-oyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l4thday of January ,  Lg77 r xhe served the wlthin

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon John W. Newel l

by enclos ing a

as  fo l l ows :

{uepxxsooorttr$e<lf) the petitioner in the within proceedlng'

t rue copy thereof  in  a securely  sealed postpald wrapper addressed

Mr. John W. Newell
tBlB Edgemere Drive
Rochester, New York L46L2

and by deposit ing same enclosed in a postpaid properly addressed wraPper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That" deponent further says that the said addressee is the (lfUpeCEfftliH?Qfit

g6(#F) pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the 6mgroea.*a$dr*xgd<>&c) petitioner.

AFFIDAVIT OF MAILING

Sworn to before me th is

14th day of  January ,  1977.
{n ."1'l. ;- -)-- ' .

I il.tr ', Nfr-L:uzr"\

rA-3 (2/76)



STATE OF NEW YORK'
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

O I

JOHN W. NEWELL
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (x )  23 of the
Tax Law for the Year(e*>oo<Rssed>(g[97l-.

S ta te  o f  New York
County of Albany

Bruce Batchelor ,  being du1-y sworn, deposes and says that

*re is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of January ,  L9'77, xhe served the wlthin

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Irwin S. Schulman

( representat ive of )  the pet i t ioner  in  the wl th in proceedinS,

t rue copy thereof  in  a securety sealed postpald wrapper addressed

Irwin S. Schulman, CPA
Davie, Schulman, KaPlan & Braverman
600 Reynolds Arcade Building
Rochester, New York L4614

and by deposi. t ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That,  r leponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet l t ioner.

by enclos ing a

a s  f o l l o w s :

Sworn to before me this

14th day of January , L9 7't fi-,,^.-"o ,i.r.Lt .0,,

rA-  3 (2 /7  6)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

irtnunry 1{. l9?7

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHONE: 1 '191 {5?-1?3I

STATE TAX COMMISS]ON

r
xt. drottn rd. lfsrll
t$19 E€mrrc nrlvr
Roctrtrtff, N{rs York 1{611

nrar t|r. Irrrllr
?lease take notice of the DpSISIOIS
of the State Tax Connnission enclosed herewith.

Pl"ease take further notice that pursuant to
Section(I) 7t,2 of the Tax Law' anY
proceeding in court to revielt an adverse deci-
sion must be commenced within 4 6qtrthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
wiLl be referred to the proper party for reply.

Enc .

c c :

-_.rY ery t nrLY-. yg.tlgs'

' -*7"{ '-' ' ̂ ""' '! :'' 
^|''u'**n'n

rrrntc 
'i. 

strscla
suprrvkor of ssall

peririoner' s Repre".r,.9ffirs Eaartnqr

Taxing Bureauts Representat ive:

rA -1 .12  (L /76 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN W. NEWELL

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund o f  Un incorpora ted  Bus iness  Taxes
under Art ic le 23 of the Tax Law for the
Y e a r  I 9 7 L .

DECISfON

Pet i t ioner ,  John W. Newe1l ,  res id ing at  lB lB Edgemere Dr ive,

Rochester ,  New York L4672,  f i led a pet i t ion for  redeterminat ion

of  a  def ic iencv or  for  re fund of  un incorporated business taxes

under  Ar t ic le  23 of  the Tax Law for  the year  L97L.  (F i le  No.

2-26064380)  .

A  s m a l - l  c l a i m s  h e a r i n g  w a s  h e l d  A u g u s t  L 3 ,  : - 9 7 6  a t  1 0 : 4 5

a.m.  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  One Mar ine

Midland PLaza, Rochester,  New York, before Harry Huebsch, Hearing

Of f i cer .  Pet i t ioner ,  John W.  Newel l - ,  appeared w i th  h is  repre-

senta t ives ,  James Booth  and C l i f fo rd  D i rkes .  The Income Tax

Bureau appeared by  Peter  Cro t ty ,  Esq.  (n ichard  Kaufman,  Esq.  o f

c o u n s e l )  .
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ISSUE

Was ins ta l lment  income rece ived by  pe t i t ioner ,  John W.

Newel l ,  in  the  year  L97L,  wh ich  was der ived  f rom a  covenant  no t

to  compete  in  connect ion  w i th  the  sa le  o f  h is  bus iness ,  sub jec t

to  un incorpora ted  bus iness  taxes .

F]NDINGS OF FACT

1.  Pet i t ioner ,  John W. Newel l ,  f i led an unincorporated

business tax return for  L97L.  The Income Tax Bureau held that

he fa i led to  repor t  in terest  income and insta l lment  sa le gain

f rom t t re  sa le of  h is  bus iness in  sa id vear .  He a lso fa i led to

report income derived from a covenant not to compete with the

purchaser  of  the business. A Not ice  o f  Def ic iencv  da ted

Sep tember  30 ,  L974 ,  was  i ssued  i n  the  amoun t  o f  $431 .26  un in -

co rpo ra ted  bus iness  tax  due ,  p lus  $63 .59  i n te res t ,  f o r  a  to ta l

sum o f  $494 .85 .

2.  Pet i t ioner ,  John W. Newel l ,  agreed that  in terest  income

and insta l lment  sa le gain were subject  to  unincorporated business

tax. He only took issue with the imposit ion of unincorporated

business tax upon ttre income received which resulted from the

covenant not to compete.

3.  Pet i t ioner ,  John W.  Newe11,  opera ted  an  insurance agency

as  a  so le  p ropr ie to rsh ip .  On August  11 ,  L97L,  he  en tered  in to
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a wr i t ten agreement  to  se l l  the business.  One prov i .s ion of

the agreement  covered the sa le of  insuranee contracts ,  renewals,

f i l es '  goodw i l - l  and  re la ted  asse ts  fo r  $20 ,000 .00  p lus  i n te res t

payable in instal- lments. Another provisl_on was a covenant

not to compete for which petit ioner, John W. Newell_, woul.d

rece i ve  $18  r  290 .00 ,  a l - so  payab le  J -n  i ns ta l lmen ts .  pe t i t i one r ,

John W. Newel1, stated that the buyer would not have entered

into the agreement unless the covenant was included.

4. The agfreement cal l-ed for payments to the se11er of

$41000 .00  f o r  t he  f i r s t  t h ree  mon ths  an< l  t hen  $2 ,000 .00  eve ry

th ree  mon ths  the rea f te r  un t i l  a  t o ta l  o f  $40 ,000 .00  was  pa id

for the entire transaction whi-ch included the covenant.

CONCLUSIONS OF LAT^T

A. That the covenant not to engage in an occupation or

pnder tak ing that  would be in  conf l ic t  wi th  the business in terests

of  the buyer  const i tu ted the surrender  of  an in tangib le asset ,

property r ight or r ight of value directly connected with the

sa le  o f  t he  bus i -ness .

B. The income derived from the covenant not to compete

by pet i t ioner ,  John W. Newel l ,  in  the year  1971-  was subject  to
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unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 7O5 of  the Tax Law.

C. That the pet i t ion of John W. Newel l  is denied and the

Not ice  o f  Def ic iency  da ted  September  30 ,  L974 is  sus ta ined.

DATED: Albany, New York
January  L4 ,  L977

COMMISSIONER

STATE TAX COMMISSION

PRESIDENT

t .

WisX* \[.* iv--€

COM}4ISSIONER


