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STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon
:

o f

DOTIAIJD I{g!4AN
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of Unincorporated Business :
Taxes under A,rt icleG) 23 of the
Tax Law for the Year(s) oo<*rlod(r) :
L 9 6 7 ,  L 9 6 8 ,  L 9 5 9 L L 9 7 O '  I 9 7 L '  L 9 7 3  &  L 9 7 3

State of New York
Gounty of Albany

Bruce Batchelor , being duly eworn, deposes and seys that'

xhe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on thel4th day of April , L9'77 rtohe senred the wlBhln

Notice of Decision by (certlfied) mail upon Donald Myman

by enclostng a

as  fo l lows:

(rcOmmna*k€.:Of) the petltioner ln the wlthln proceedlng,

true copy thereof in a securely eeated postpatd wrapper addreseed

Mr. Donald Mlzman
8510 Avenue N
Brooklyn, New York

and by depositing same encLosed in a poetpatd properly addreeged wrapper ln a

(post of f ice or off ictal  depository) under the exclugLve care and custody of

the Unlted StaEes Post,aL serrrlce withln the State of New York.

Tha i: deponent further says that the sal.d addresaee ie the €"F:**-e

cfufh) peLitioner herein and that the address set forth on eaLd lrrapper Le the

last known address of the (netxmffi!fiao<nfu&) petltloner.

Sworn to before me thls

14th day of Apri l  ,  L977.

AFFIDAVIT OF MAILING

rA-3 (2176)



STATE OF NEI^I YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion
:

o f

DONAI,D S{YMAN

For a Redeterninat ion of a Def ic iency or :
a Revlsion of a Determinatlon or a Refund
of Unincorporated Business :
Taxes under Art ic le(g 23 of the
Tax Law for the Year (s) oo*rxlotb(x) :
L967, L968, L969, L97O, L97L, 1972 & 1973.

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, deposes and saye that

ghe is an employee of the Department of Taxatton and Finance, over 18 years of

age, and that on the 14th day of April , L9 77, the sernred the wlthln

Notice of Decision by (certlffed) mall upon ilacob GoLdman

by encl-ostng a

as  foL lows:

(representatlve of) the petltloner ln the wlthln proceedLng,

true copy thereof Ln a securely sealed postpald wrapper addreseed

ilacob Goldman, Esq.
122 East 42nd, Street
New York, New York 10017

and by depositing same enclosed in a poetpaid properly addressed wrapper ln a

(post of f lce or off ic i .al  deposirory) under the excLusive care and cuatody of

the United States PostaL servlce wlthln the State of New York,

That deponent further says that the satd addressee ls the (representattve

of the) petlt,loner herein and that the address set forth on Eald wrapper le the

last known address of the (representatlve of the) petitloner.

AFFIDAVIT OF MAILING

Sworn to

14th day

before me thls

of April

rA-3 (2176>

, 1977 .



STATE TAX COMMISSION

STATE OT NEW YORK

DEPARTAAENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N . Y .  1 2 2 2 7
AOORESS YOUR REPLY  TO

tprll ltr lJrt

** DtJl{ ffir
lil3 *u;r t
nil*rtn rrafi

ntr fr l|}ttf

Please take notice of the Cffi;tlt
of'the State Tax CormnissLon enclosed herewith.

Please take furtJr^e; notice that pursuant to
SectionC) ?tl of the Tax Law, any
proceeding in court to revielt a4 adverge deci-
eion must be corunenced within { ffi
f rom the date of this not ice.

Inguiries concerning the computation of tax
due or reftmd allolved in accordance with this
decision or concerning any other rntter retative

rEL EPH.*E: (r * r*lf'ltlil

r

hereto rnay be addressed
will be referred to the

Enc.

to the unde
ProPer Par

Ve

u
Otllr

Pet,itioner' s Represent t l ve :

Taxlng Bureauts Representative:

rA-1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

DONALD IVMVIAN

for  Redeterminat ion of  a  Def ic ieney
a Refund of Unincorporated Business
under  Ar t ic le  23 of  the Tax Law for
Yea rs  L967 ,  l - 968 ,  L969 ,  L970 ,  L97L ,
and  L973 .

DECISION

or for
Taxes
the
L972

Pet i t ioner ,  Donald M]rman,  res id ing at  8510 Avenue N,

Brookl-yn, New York, has f i l-ed a petit ion for the redetermination

of  a  def ic iency or  for  a  refund of  un incorporated business taxes

fo r  t he  yea rs  L967  to  L973  i nc lus i ve .  ( r i l e  No .  00265) .

A formal hearing was held before Edward Coodel-I,  Hearingt

Of f icer ,  d t  the of f ice of  the State Tax Commiss i .on,  T\ ruo Wor ld

Trade Center ,  New York,  New York,  oD October  13,  L976,  dt  10:45 A.M.

The petit ioner, Donald Myman, appeared by .Tacob Goldman, Esq.

The Income Tax Bureau of the Department of Taxation and Finance

appeared by Peter  Crot ty ,  Ese.e (abraham Schwartz ,  Esq.  o f  counsel ) .

ISSUE

Whether

Co . ,  du r ing

the  pe t i t i one r ,  i n  h i s

the years 1967 to L973

rel-ationship to the Marathon

inclusive, vras an independent



contractor subject  to

employee thereof and,

porated business tax.

2 -

the unincorporated business tax or an

therefore, not subject to the unincor-

FINDINGS OF FACT

I .  The Marathon Co. Iocated in Att leboro, Ivlassachusetts,

was engaged during the years 1967 to L973 inclusive, in the

business of  manufactur ing gold- f i l led and ster l ing s i lver  jewel ry

and of  se l l ing such jewelry  to  wholesalers  thereof  in  var ious

par ts  of  the Uni ted States.

2.  The pet i t ioner 's  re la t ionship wi th  the Marathon Co.

began in the year L967 and continued thereafter to and including

the year Lg73 pursuant to oral agreement made with the President

of the Marathon Co.

3. Under the terms of the agreement with the Marathon Co.,

the pet i t ioner ,  EIS the sa les representat ive of  the Marathon Co. ,

engaged during the years L967 to L973 inclusive, in the sale of

gold- f i l led and ster l ing s i lver  jewel ry  manufactured by i t ,  to  whole-

sa lers  thereof ,  located in  approx imate ly  f i f teen or  s ix teen states

and, in addit ion in the area known as Metropoli tan New york.

4.  As compensat ion for  h is  serv ices as sa les representat ive

of  the Marathon Co. ,  the pet i t ioner  received f rom the Marathon Co. ,

a commission of 94% based upon sales effected by him and, on
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account of cornmissions earned by the peLit ioner as aforesaid, the

Marathon Co. paid to him a drawing once a month that ranged from

$1200 a month at  the beginning of  the pet i t ionerrs  re la t ionship

with the Marathon co. in L967 to the sum of $1800 as the said

relationship continued to and including L973.

5. Ttre Marathon Co. had no off ice in New York City during

the years L967 to L973 inclusive, but the petit ioner in connection

wi th the rendi t ion of  h is  serv ices as i ts  sa les representat ive,

rented off ice space in New York City during the years L967 to 1973

inc lus ive,  in i t ia l ly  a t  87 Nassau Street ,  subsequent ly  at  I  West

47th Street  and f ina l ly  a t  580 Fi f th  Avenue,  which sa id of f ice

spaces were used by the pet i t ioner  for  receiv ing messages,  for  the

storage of  records,  for  the d isp lay of  Marathon Co. 's  sample l ine

to prospective customers and for the sale of Marathon's merchandise

to buyers thereof.

6 .  The te lephone serv ice for  sa id of f ices was l j -s ted in  the

pet i t ioner 's  name and the pet i t ioner 's  le t terhead d isp layed h is

name and not that of the Marathon Co.

7. Ihe petit ioner paa.d the rent for said off ices as well as

other expenses incurred by him in connection with the conduct of

said off ices and in the conduct of his activit ies a/vrray from said

of f ices as sa les representat ive of  the Marathon Co. ,  except  that

the Marathon Co. paid for part of the expenses incurred by the

petit ioner for the entertainment of customers of the Marathon Co.
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B. Although, the petit ioner was privi leged to represent

principals other than the Marathon Co. during the years L967 to

L973 inclusive, he did not represent any principal during said

period other than the Marathon Co.

9.  The Marathon Co.  l imi ted the area of  the pet i t ionerrs

activity as i ts sales representative during the years L967 to

L973 inc lus ive,  to  the ter r i tory  that  i t  a l located or  ass igned

to the pet i t ioner ,  to  wi t ,  the aforesaid f i f teen or  s ix teen states

and the Metropolj-tan area of New York and authorized sales repre-

sentatives other than the petit ioner to engage in the sale of

jewelry in terr i tories other than the terri tory al located or

ass igned to the pet i t ioner .

10. The Marathon Co. did not deduct either withholding or

social security taxes from the commissions or drawings paid bry

i t  to  the pet i t ioner  as i ts  sa les representat ive dur ing the years

L967 to L973 inc lus ive.

11. For the years 1967 to 1973 inclusive, the petit ioner

f i led New York State income resident returns, known as F'orm IT-201,

each of which stated in Schedule ' tA'r thereof for each of said years

that the income therein reported by the petit ioner was "business

income" and not  "wages"  or  "sa lar ies, , .



5

12. In connection with each of his Federal Income Tax

Returns for  the years L967,  1968 and L969,  the pet i t ioner  f i led

Schedu le  . c "  ( ro rm 1040) ,  en t i t l ed  "P ro f i t  ( o r  l oss )  f rom Bus iness

or  Profess ion (Sole Propr ie torsh ip)  "  in  which he s tated that  "h is

pr inc ipa l  bus iness act iv i ty"  was that  o f  "sa1es representat ive"

and set  for th  the amounts of  "h is  gross receipts  or  gross sa les" ,

h is  "gross prof i t " ,  h is  "bus iness deduct ions"  and h is  "net  prof i t "

for  each of  sa id years f rom said bus iness.

13. In connection with his Federal Income Tax Returns, the

petit ioner f i led Schedule SE (f 'orm 1040) for the "Computation of

Socia l  Secur i ty  Sel f -empJ-oyment  Tax" .

L4. The petit ioner has been "covered by a Keogh plan since

L96'1"  .  a  p lan "avai lab le only  to  people who are se l f -employed" .

15.  In  response to a le t ter  o f  inqui ry ,  dated September 27,

L971, addressed by the Income Tax Bureau of the New York State

Department of Taxation and Finance to the petit ioner, the petit ioner

responded by le t ter  dated October  7,  L97L in  which he s tated,  in

part, that "My principals exercised no supervision and control over

my  sa les  ac t i v i t i es " .

16. The Marathon Co. by i ts principals did not exercise

control over the manner in which the petit ioner performed his work

as i ts  sa les representat ive dur ing the years L967 to L973 inc lus ive.
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CONCLUSIONS OF I,AW

A. ouring the years L967 to L973 inclusive, the petit ioner,

Donald Myman, in his capacity as a sales representative of the

Marathon Co., acted as an independent contractor and not as i ts

employee.

B. The petit ioner, Donald Myman, is subject to the unin-

corporated business tax for the years L967 to 1973 inclusive.

C. The petit ions of Donald Myman are denied and the

notices of deficiency issued on November 2, L972 and October 28,

L974,  wi th  respect  to  the years L967 to L973 inc lus ive,  are

sus ta ined .

DATED: Albany, New York

Apri l  14, 1977
STATE TAX COMMISSION

COMMTSSTONER

COMMISSIONER
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rptlt l,{, 1t??

ADDRESS YOUR REPLY  TO

TELEPIT.NE:,r., r,{S?*l '? lt

r llr. Dstfd rynrn
0$fS Artm$r t
esnhllnr ,tlr X.Urn ,

Dmr t{fr ttnmf , '

PLease take not ice of the
of the State Tax Commission

DnErSr{tf
enclosed heren^rith.

Please take further notice that pursuant to
Section(U) ?[t of the Tax Law, any
proceeding in court to reviert an adverse deci-
sion must be cormnenced within { nmthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in aciordance wlth this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
wtll be referred to the proper pa

V

Enc.

cc :  PetL t ioner te
Olftcrr

Taxing Bureaurs Representat ive:

rA-1 .12  (L176)



S?ATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o r

DONALD M]'!{AN

for  Redeterminat ion of  a  Def ic iency
a Refund of  Unincorporated Business
under  Ar t ic le  23 of  the Tax Law for
Yea rs  L967 ,  1968 ,  L969 ,  L97O,  197L ,
and  L973 .

DECISION

or  for
Taxes
the
L972

Pe t i t i one r ,  Dona ld  Myman ,  res id ing  a t  8510  Avenue  N ,

Brooklyn,  Nevr  York,  has f i led a pet i t ion for  the redeterminat ion

of  a  def ic iency or  for  a  refund of  un incorporated business taxes

fo r  t he  yea rs  L967  to  L973  i nc lus l vee  (F i l e  No"  00265)  "

A formal  hear ing was held before Edward Goodel l ,  Hear ing

Off icer ,  ? t  the of f lce of  the State Tax Commiss i .on,  T\aro Wor ld

T rade  Cen te r ,  New York ,  New York ,  on  Oc tobe r  13 ,  L976 ,  d t  10 :45  A"M"

The pet i t ioner ,  Donald Myman,  appeared by Jacob Goldman,  Esg"

The Income Tax Elureau of the Department of Taxation and Finance

appeared by Peter  Crot ty ,  Ese.r  (Abraham Schwartz ,  Esqo of  counsel )  "

I SSUE

Whether the pet i t ioner,

dur ing the years 1967 to

in  h is  re la t ionsh ip  to

L973 inc lus ive ,  was  an

the Marathon

independent



contractor  subiect  to

employee thereof and,

porated business tax.

2-

the unincorporated business tax or an

therefore,  not  subject  to the unincor-

FINDINGS OF FACT

l .  The Marathon Co.  Iocated in  At t leboro,  Massachuset ts ,

was engaged during the years L967 to L973 inclusive, in the

business of  manufactur ing gold- f i l led and ster l ing s i lver  jewel ry

and of  se l l ing such jewelry  to  wholesalers  thereof  in  var ious

par ts  of  the Uni ted States

2.  The pet i t ioner 's  re la t ionship wi th  the Marat t ron Co.

began in the year L967 and continued thereafter to and including

the year L973 pursuant to oral agreement made with the President

of the Marathon Co.

3. Under the terms of the agreement with the Marathon Co.,

the pet i t ioner ,  ds the sa les representat ive of  the Marathon Co. ,

engaged dur ing the years L96 '7 to  L973 inc lus ive,  in  the sa le of

gold- f i l led and ster l ing s i lver  jewel ry  manufactured by i t ,  to  whole-

sa lers  thereof ,  Iocated in  approx imate ly  f i f teen or  s ix teen states

and,  in  addi t ion in  the area known as Metropol i tan New York.

4.  As compensat ion for  h is  serr r ices as sa les representat ive

of  the Marathon Co. ,  the pet i t ioner  received f rom the Marathon Co. ,

a commission of 8\% based upon sales effected by him and, on
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account  of  commiss ions earned by the pet i t ioner  as aforesaid,  the

Marathon Co. paid to him a drawing once a month that ranged from

$f200 a month at  the beginning of  the pet i t ioner 's  re la t ionship

wi th the Marathon Co.  in  L967 to the sum of  SIB00 as the sa id

re lat ionship cont inued to and inc lud ing 1973.

5.  The Marathon Co.  had no of f ice in  New York Ci ty  dur ing

the years 1967 to L973 inc lus ive,  but  the pet iL ioner  in  connect ion

w i th  the  rend i t i on  o f  h i s  se rv i ces  as  i t s  sa les  rep resen ta t i ve ,

rented of f ice space in  New York Ci ty  dur ing the years 1967 to L973

inc lus i ve ,  i n i t i a l l y  a t  87  Nassau  S t ree t ,  subseguen t l y  a t  I  Wes t

47 th  S t ree t  and  f i na l l y  a t  58O F i f t h  Avenue ,  wh ich  sa id  o f f i ce

spaces were used by the pet i t ioner  for  receiv ing messages,  for  the

storage of  records ,  for  the d isp lay of  Marathon Co.  's  sample l ine

to prospect ive customers and for  the sa le of  Marathon 's  merchandise

to buyers thereof .

6-  The te lephone serv ice for  sa id of f j -ces was l is ted in  the

pe t i t i one r ' s  name and  the  pe t i t i one r ' s  l e t t e rhead  d i sp layed  h i s

name and not that of the Marathon Co.

7 -  The pet i t ioner  pa id the rent  for  sa id of f ices as wel l  as

other expenses incurred by him in connection with the conduct of

sa id of f ices and in  the conduct  o f  h is  act iv i t ies away f rom said

of f ices as sa les representat ive of  the Marathon Co. ,  except  that

the Marathon Co.  pa id for  par t  o f  the expenses incurred by the

pet i t ioner  for  the enter ta inment  of  customers of  the Marathon Co.
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8.  A l though,  the pet i t ioner  was pr iv i leged to represent

principals other than the Marathon Co. during the years ir967 to

1973 inc lus ive,  he d id not  represent  any pr inc ipa l  dur ing sa id

period other than the l4arathon Co.

9.  The Marathon Co.  l imi ted the area of  the pet i t ioner 's

activity as i ts sales representative during the years L967 to

L973 inc lus ive,  to  the ter r i tory  that  i t  a l located or  ass igned

to the pet i t ioner ,  to  wi t ,  the aforesaid f i f teen or  s ix teen states

and the Metropoli tan area of New York and authorized sales repre-

sentatives other than the petit ioner to engage j-n the sale of

jewelry in terr i tories other than the terri tory al located or

ass igned to the pet i t ioner .

10. The Marathon Co. did not deduct either withholding or

social security taxes from the commissions or drawings paid \ l

i t  to  the pet i t ioner  as i ts  sa les representat ive dur ing the years

L967 to L973 inc lus ive.

11.  For  the years 1967 to L973 inc lus ive,  the pet i t ioner

f i led New York State income res ident  re turns,  known as Form IT-201,

each of  which s tated in  Schedule r rAt '  thereof  for  each of  sa id vears

that the income therein reported by the petrt ioner was "business

income"  and  no t  "wages"  o r  " sa la r i es " .
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12. In connection with each of his Federal Income Tax

Returns for  the years L967,  1968 and L969,  the pet i t ioner  f i led

Schedu le  ' tC "  (Fo rm 1040) ,  en t i t l ed  "P ro f i t  ( o r  l oss )  f rom Bus iness

or  Profess ion (SoIe Propr ie torsh ip)  "  in  which he s tated that  "h is

pr inc ipa l  bus iness act iv i ty"  was that  o f  "sa les representat ive"

and set  for th  the amounts of  "h is  gross receipts  or  gross sa les" ,

h i s  "g ross  p ro f i t " ,  h i s  "bus iness  deduc t i ons "  and  h i s  "ne t  p ro f i t "

for  each of  sa id vears f rom said bus iness.

13.  In  connect ion wi th  h is  Federa l  Income Tax Returns,  the

pet i t ioner  f i led Schedule SE (Form 1040)  for  the "Computat ion of

Social Security Self-Employment Tax" .

L4. The pet, i t ioner has been "covered by a Keogh plan since

L967" .  a  p lan "avai lab le only  to  people who are se l f -employed" .

15.  In  response to a le t ter  o f  inqui ry ,  dated September 27,

197t, addressed by the Income Tax Bureau of the New York State

Department of Taxation and Finance to the petit ioner, the petit ioner

responded by le t ter  dated October  7,  L97L in  which he s tated,  in

par t ,  that  "My pr inc ipa ls  exerc ised no superv is ion and contro l  over

my  sa les  ac t i v i t i es " .

16.  The Marathon Co.  by i ts  pr inc ipa ls  d id  not  exerc ise

control over the manner in which the petit ioner performed his work

as i ts  sa les representat ive dur ing the years 1967 to L973 inc lus ive.
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CONCLUSIONS OF LAW

A. Dur ing the years L967 to 1973 inc lus ive,  the pet i t ioner ,

Donald Myman,  in  h is  capaci ty  as a sa les representat ive of  the

Marathon Co. ,  acted as an independent  contractor  and not  as i ts

employee.

B.  The pet i t ioner ,  Donald Myman,  is  subject  to  the unin-

corporated business tax for  the years 1967 to L973 inc lus ive.

C.  The pet i t ions of  Donald Myman are denied and the

not ices of  def ic iency issued on November 2,  L972 and October  28,

L974 ,  w i th  respec t  t o  t he  yea rs  1967  to  1973  i nc lus i ve ,  a re

sus ta ined .

DATED: A1bany, New York
Apr i l  L4 ,  L977

' \ .  
t / '

, lLtfi^ K.rt<-r*.^-- -
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STATE TAX COMMISSION

COMMTSSIONER I"


