
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i L i on

o f

MARK TOV{ERS MUSIC

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art ic le (x) 23 of the
Tax Law for the>ilss{s}<xx>Dexxcdt6c*
Fiscal Year Endinq June 30. .1967 and
Fiscal Year Ending June 30, 1968.
State of  New York
County of Albany

Marsina Donnini

she is an employee of

age, and that on the

Notice of Decision

AFFIDAVIT OF MAILING

rhe Deparrmenr'":';::";:: H;",,:","."::;l:"::':,

26th day of August , L977 , she served the within

by (certlfied) mail upon Mark Towers Music

(xryoeexxmolrrsof) the peLitioner in the within proceeding,

by enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed

as fol lows: Mark Towers Music
98 Cuttermill Road
Great Neck, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (ue9rggGobgk*F

*f:<!he* petitioner herein and that the address set forth on said rrtrapPer is the

lasL known address of the (!€pExeuoax8rc<:$ixl0e) petitioner.

be fore  me th is

of ,rAugust

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MARK TOT/'IER.S MUSIC

For  a  Redeterminat ion  o f  a  Def lc iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under  Ar t ic le f t )  23 of the
Tax Law for the >txxx6d>oo<**rde{b(*)
Fiscal Year Ending .Tune 30. 1967 and
Fisca1 Year Endinq ,fune 30, 1968.
Sta te  o f  New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 26th day of August , LE7 , she served the wlthin

Notice of Decision by (cert i f ied) mai l  upon Irving Husin

(representat lve of)  the pet i t ioner in the wlthin proceeding,

by enclosing a true copy thereof in a securely sealed post,pald wrapper addressed

as forlows: ;ilir ffii} :"fi"*
27 Wi-j-Lj.am Street
New York, New York 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper ls the

last known address of the (representat ive of the) pet, l t ioner.

Sworn to before me this

26L1: day of August , Lg'77.

AFFIDAVIT OF MAILING

TA- 3 (z /7  6 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

rngnrt lt, lfft

nrrt lrmr n|rl!
tO csf,ffiLll Ht
Srrt h*r ft llnlh

Ortlmtr

Please take notice of the il$Ifl{f
of the State Tax Cpmmission enclosed herewith.

You have now exhausted vour risht of review at the administrative
level. Pursuant to sectionfl$ ?ft of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be instituted under Article 78 of the Civil

Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within a ffif
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper'authority for reply.

hnl t. s|ar
SuDFrtrt[ lrr
nurfan ofttns

Petitioner's Representative

Taxing Bureau's Representative

TA-7.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSTON

In  the Mat ter  o f  the Pet i t ion

o f

MARK TOWERS MUSIC

for  Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
for  the F isca1 Year  Ending June 30,
1967 and Fiscal  Year  Ending June 30,  1968.

DECTSION

Petit ioner, Mark Towers Music, a partnership, L775 Broadway,

New York, New York 1-0019, f i l -ed a petit ion for redetermination

of  a  def ic iency or  for  re fund of  un incorporated business tax under

Article 23 of the Tax Law for the f iscaL year ending ,fune 30, L967

and  f i sca l  yea r  end ing  i l une  30 ,  1968 .  (F i l e  No .  01925) .

A formal hearing was held before Nigel c. wright, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor l -d  Trade

Center ,  New York,  New York,  on January 13,  L976 aL L:00 P.M.

Pet i t ioner  appeared by Husin,  Mi l ler  and Levy ( t rv ing Husin,  Esg. ,  o f

counsel-) .  The fncome Tax Elureau appeared by Peter Crotty, Esg.

(A lexander  we iss ,  Esq [ . ,  e f  counseL) .

rSSUE

!{hether  the business act iv i t ies of  pet i t ioner ,  Mark Towers Music ,

during the f iscal year ending June 30, L967 and the f iscal year ending

June 30,  1968 const i tu ted the pract ice of  a  profess ion.
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FII( TNGS OF F'ACT

1.  Pet i t ioner ,  Mark Towers Music ,  f i led New york State

par tnership returns for  the f iscar  years ending June 30,  1967

and 'June 30,  1968.  Pet i t ioner  fa i led to  f i l l  out  Schedule , , IJ-D, , ,

Unineorporated Business Tax and Paymentse otl  the aforementioned

re tu rns .

2.  on Ju ly  27,  1970,  the rncome Tax Bureau issued a s tate-

ment of Audit Changes against petit ioner, imposing unincorporated

business tax for  the f isca l  years ending rJune 30,  L967 and, .Tune 30,

l -968 .  r t  asse r ted  de f i c i enc ies  o f  g4 ,479 .37 ,  p lus  g747 .7s  i n

in te res t ,  and  $7 ,477 .o9 ,  p lus  $793 .4 I  i n  i n te res t ,  respec t i veLy ,

upon the grounds that  bus iness act iv i t ies of  pet i t ioner  const i tu ted

the carry ing on of  an unincorporated business dur ing the per iod in  issue.

Accord ingly ,  a  Not ice of  Def ic iency was issued tota l l ing $L3,436.62.

3.  Pet i t ioner ,  M?rk To$rers Music ,  was a par tnership which

contracted with a cl ient to provide music and./or other types of

enter ta inment  such as,  comedians,  magic ians,  e te.  The musie ians

("s ide-men")  would be h i red by pet i t ioner ,  wi th  one of  the par tners

sometimes working the engagement as their " leader". On other occa-

sions, none of the partners of petit ioner would work the engagement

and one of their musicians, whom they obtained from the Local- union

for  par t icu lar  occasions,  would work as leader .
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4.  Pet i t ioner ,  Mark Towers Music ,  pa id heal th  insuranee

benefits, provided tV-2 forms and withheld taxes, had an employerrs

identif ication number with New York State and paid workments

compensat ion and d isabi l i ty  insurance for  the music ians i t  used

from time to t ime for various engagements.

5. Petit ioner, Mark Torirers Musie, hired a part-t ime contractor

to  obta in music ians for  var ious engagements,  who was paid on a

weekly  bas is .

6.  Pet i t ioner ,  Mark Towers Music ,  pa id commiss ions to

va r ious  pa r t i es  fo r  so l i c i t i ng  c l i en ts  fo r  pe t i t i one r .

7. Petit ioner, Mark Towers Music, broke down the income of

i ts  par tners as fo lLows:

FISCAL YEAR EI{DING 6 ,30 . 
7

Stuart Albert Herbert Bruce Vic
Gerard ="/af1fotaLA l1en Wavne Street Sark

Pe rsona l  Se rv i ce  $3 ,913 .00  $3 ,819 .00  $5 ,555 .00  $ I2 ,247 .OO $4 ,199 .00  20 .94%

o f f i ce  sa la r r y  7 ,650 .OO 7 ,650 .OO 7 ,650 .00  2 ,750 .OO 2 ,1OO.OO Lg .5g%

Share  o f  p ro f i t  21 ,611 ,01 .  21 ,6 l L .00  2 . t , 6 I l - . 00  12 ,494 .oL  7 ,O99 .22  59 .44%

TOTAL  , t t , r * ^0 ,  $33 ,080 .00  $34 ,815 .00  $27 ,4gL .OL  gL3 ,3g8 .22  LOO%

FISCATLYEAR El$prNG 6/30168

Stuart Albert
A1len Wavne

Persona l -  Se rv i ce  92 ,085 .00  $6 ,527 .OO g6 ,690 ,OO

Of f i ce  Sa la r y  7 ,800 .00  7 ,BOO.OO 7 ,gOO.OO

Share  o f  P ro f i t  - 28 ,466 .68  28 ,466 .69  29 ,469 .69

To ta1  $38 ,351 .68  g42 ,793 .69  g42 ,956 .6g

Ilerbert Bruce
Street Sark

Vic
Gerard

$4 ,LgA .OO

3 ,  900 .00

1g ,23g .gL

=lofToEaI
L8.68%

L6  .7  5%

64 .57%

LOO%

$15,307 .00

3 ,900 .00

16 ,  639 .90

$3  5 ,  945  ,90 $26 ,332 .9L



-4-

There fo re ,  i n  f i sca l  yea r  end ing  June  30 ,  L967 ,  $29 ,733 .00

(2O.94%) of partnership income was from personal service of the

par tne rs ,  wh i l e  $27 ,800 .00  (19 .58%)  was  the i r  o f f i ce  sa la ry  and

$84,426.00 (59.44/ ;  was a l l -ocated as prof i ts ;  and for  f isca l

yea r  end ing  June  30 ,  1968 ,  $34 ,803 .00  (18 .68 " / " )  o f  pa r tne rsh ip

income was f rom personal  serv ices of  the par tners,  whi le  $31,200,00

(L6 .57%)  was  the i r  o f f i ce  sa la ry  and  $120  ,277 .83  (64 .57%)  was

a l l oca ted  as  p ro f i t s .

CONCLUSIONS OF I,AW

A. That the gross income for petit ioner, Mark Towers Music,

from the personal servic6 of i ts partners in their capacity as musicians

was less than 80% for  each of  the two f isca l  years ending June 30,

1967 and June 30,  1968.  The pet i t ioner  fa i led to  estabLish what

por t ion of  the share of  prof i ts  for  the years in  issue was at t r ibut -

able to  the personal  serv ices of  i ts  par thers in  the i r  profess ional

capaci ty  as music ians.  That ,  therefore,  pet i t ioner  cannot  be heLd

to have been engaged in the practice of a profession during the period

in issue wi th in  the meaning and in tent  o f  sect ion 703 (c)  o f  the Tax

Law.



B. That  the pet i t ion

Not ice of  Def ic iency issued

DATED: Albany, New York
Augus t  26 ,  L977

-5 -

of Mark Towers

JuLy 27, 1-970

Music is denied and the

i s  sus ta ined .

STATE TAX COMMTSSION

\

TV"tr^ Y*
COMMISSTONER


