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EDWIN V. MEAD

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of UnincorPorated Business
Taxes under  Ar t i c leQ3)  23 of the
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1967 throush L973

StaEe o f  New York
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John Huhn

xhe is an employee of the

age, and that on the 7

Notice of Decision

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of Decernber , 1977 , she served the within

by (cert i f ied) mai l  upon Edwin V. Mead

the pet i t ioner tn the within proceeding,

securely sealed postpald wrapper addreseed

AFFIDAVIT OF MAILING

6rerrrc*m*aoelx)!06,

by enclosing a true copy thereof in a

as fol lows: Edwin V. Mead
lL5-27 218th  St ree t
Cambria Heights, New York 1I4I1

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the ffepfgd€ffE$Sf$€

o*:6i!C) peti,tioner herein and that the address set forth on said rdrapper is the

last known address of the (oefrrreoOrfbuornE:otle) petltioner.

Sworn to before me this

7 day of Decernber ,  L977,

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R
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STATE OF NEW YORK

STATE TAX COMMISSION
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ALBANY, NEW YORK 12227

F*cSs t,r lt?t

mlnT* m
f.Ut*i? m||n S**r*t
€***r hl*rft n h$r llftt

m F* ilttilr

Please take notice of the mBil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(qf ?lt , of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
CommissiJn can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within a ntlf
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
aciordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

ffi

Taxing Bureau's Representative

incerely,

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

EDWIN V. MEAD

for Redeterm:i,nation of a Deficiency or for
Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Years L967 through L973.

DECISION

Pet i t ioner ,  Edwin V.  Mead,  res id ing at  LL5-27 2tgth Street ,

Cambria tteights, New York 11411, has f i led a petit ion for redetermina-

t ion of a deficiency or for refund of unincorporated business tax

under Articl-e 23 of the Tax Law for the years L967 through L973

(F i l e  Nos .  13305  and  13306 ) .

A smal-l  claims hearing was held before Phil ip Mercurio' I learing

Offieer, at the off ices of the State Tax Commission, Tlrto World Trade

Center, New York, New York, or AprLL 29, 1977 aE 2245 P.M. The

petit ioner appeared by Uartin Reffsin, CPA. The Income Tax Bureau

appeared by Peter Crotty, Esg. (Irwin Levlf i  Esg., of counsel-).

rssuEs

I .  ! {hether  the seLLing act iv i t ies of  the pet i t ioner ,  Edwin V.

Mead, during the years L967 through L973 constituted the carrying

on of an unincorporated business.



- 2

II.  Whether the petit ioner, Edwin V. Mead, had reasonable

cause for fai l- ing to f i le New York State unincorporated business

tax returns for the years L967 through 1970.

III .  Whether the petit ioner, Edwin V. Mead, i f  carrying on an

unincorporated business, was entit led to a contribution deduction

l- imited to f ive percent for the years L967 through L973.

FINDINGS OF FACT

1. Petit ioner, Edwin V. Mead, and his wife f i led Ner^7 york

State resident income tax returns for the years L967 through L973,

inclusive. He did not f i le New York State unincorporated business

tax returns for  sa id years.

2. On Apri l  13, Lg73 and June 30, Lg75, the Income Tax Bureau

issued notices of deficiency against the petit ioner, Edwin V. Mead,

on the grounds that his activit ies constituted the carrying on of

an unincorporated business. The notices of deficiency dated Apri l  13,

L973,  for  the years 1967,  1968,  1969 and L97O also imposed penal t ies

under  sec t i ons  685 (a ) ,  685 (a )  (1 )  and  685 (a )  (2 )  o f  t he  Tax  Law.  The

Not ice of  Def ic iency dated June 30,  1975,  for  the years L97L,  !972

and 1973, also incl-uded an adjustment increasing unincorporated

business income for the years 1972 and L973 in the sums of $1,194.00 and

S2,853.00, respectively. However, this income was from gambl-ing

winnings and not subject to unincorporated business tax. The Bureau

did not  contest  th is  at  the hear ing.
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3.  Pet i t ioner ,  Edwin V.  Mead,  was a g lass mi lk  bot t le

salesman, operating on a commission basis and representing the

Chattanooga Glass Company during the years L967 through L973. He

also received a smaLL amount of commission income during said years

from Haynes Manufacturing Company and Sun fndustries, fncorporated,

both manufacturers of pJ-astic handles for gLass milk bottLes.

The petit ioner did not activel-y sol icit  sal-es for the aforesaid

manufacttrrers of plastic handles. The customer, whil-e making a

purchase from the petit ioner, woul-d request that either the type

of handles made by Haynes Manufacturing or the type made by Sun

Industr ies,  be at tached to the g lass mi lk  bot t l -es.  The cost  o f

these handl-es wouLd be incorporated into the invoice price.

Chattanooga Glass Company woul-d then purchase the handles and attach

them to the gI -ass miLk bot t les at  the i r  p lant .

4. During the years L967 through L973, the firms frorn whom

the petit ioner, Edwin V. Mead, reeeived cormnission income did not

withhold Federal- and New York State income taxes and social security

taxes. IIe reported his commission income and business expenses on

a Federa l -  Schedule "C"  dur ing sa id years.  H€ aLso mainta ined a

self-employment retirement plan (Keogh Plan) during the years L967

through L97L. Horr/ever, the petit ioner maintained that he was not

ahrare that as an employee he was not eligible for the "Keogh PIan, "
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and in Lg72, he disavowed the pJ-an and did not take any further

adjustment deductions for the "6eog.h pl-an" from his income tax

returns. He did not have any written emplolzment contract and was

not covered under any empl-oyee benefit  pLans.

5. WhiLe a sal-esman for the Chattanooga cl-ass Company,

petit ioner, Edwin V. Mead, could not represent any other principal.

They limited his territory to the New Vork/ttew ilersey area and he

was reimbursed for some of his business et<penses. He was required

by the f irm to folLow up al l  saLes leads, delinquent accounts, and

quality compla:i .nts by customers, and to attend dairy conventions.

The f irm also reguired sal-es forecasts twice a year and the

establishment of quotas. IIe was in daiLy telephone contact with

the f irm and devoted substantial-Ly al l- of his t ime to the f irm during

the years L967 through L973.

6. Based upon a previous favorable decision by the Income Tax

Bureau invol-ving the same issues and facts, pdtit ibn€t, Edwin V. Mead,

did not f iLe New York State unincorporated business tax returns for

the aforesaid years.

7. Petit ioner, Edwin V. Mead, contributed to rel igious and

charitable organLzations during the years L967 through L973.
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CONCLUSIONS OF I,AW

A. That Chattanooga Glass Company exercised suff icient

direction and control over the petit ioner to result in an employee-

employer relationship within the meaning and intent of 20 IIYCRR

2O3.10  (b )  .

B. That the income received by petit ioner, Edwin V. Mead,

during the years 1967 through L973 constituted compensation as

an employee exempt from the imposition of unincorporated business

tax,  wi th in  the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax

Laqr.

C.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Edwin V.  Mead,

drring the years L967 through 1973, did not conbtitute the carrying

on of an unincorporated business and his income derived therefrom

was not subject to the unincorporated business tax, in aceordance

with the meaning and intent of section 703 of the Tax Laqt.

D. That the issues involving penalt ies and deductions for

charitable contributions are moot, sinee the petit ioner, Edwin V.

Mead, was not subject to unincorporated business tax.
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E. That the petit ion of Edwin V. Mead is granted and the

no t i ces  o f  de f i c i ency  i n  t he  sums  o f  $3 ,467 .L6 ,  $L ,035 .83  and

91,752.L7 issued on Apr i l -  13,  L973 and June 30,  L975,  respect ive ly ,

are cancelLed.

DATED: Albany, New York

December 7, L977

STATE TAX COMMISSION

\c

:%-,4J"2
COMMISSTONER


