
STATE OF NEW YORK

STATE TA,\ CO}SIISSION

In the Matter of  the Pet i t ions

o f

MOE MAZER

for Redetermination of a Deficiency or for
Refr:nd of Personal Income Tax under Article
22 of  the Tax Law for the Year L965, and for
Unincorporated Business Tax under Art ic le
23 of  the Tax Law for the Years L965, L966
and  L967 .

DECISION

Pet i t ioner,  Moe Mazer,  46 Edgemere Drive,  Sear ingEon,

New York 11507, f i led a pet iEion for redeterminat ion of  a

def ic iency or for  refund of  personal  income tax under Art ic le

22 of  the Tax Law for the year L965, and pet i t ions for

redeterminat ion of  a def ic iency or for  refund of  unincorporated

business tax under Art ic le 23 of  the Tax Law for the years

L965 ,  L966  and  L967 .  (F i le  No .  00407) .

A formal hearing was held before Michael Alexander,

l lear ing 0f f icer,  dt  the of f ices of  the State Tax Commission,

Two World Trade Center, New York, New York, of, December 8, L976

aE 9 :L5  A.M.  Pet i t ioner ,  Moe Mazer ,  appeared by  Melv in  A .

Stein,  CPA. The Income Tax Bureau appeared by Peter Crot ty,  Esq.

( I rw- in Levy, Esq. ,  of  counsel)  .
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ISSIIES

I .  Whether the act iv i t ies of  pet i t ioner,  Moe I :4,azer,

const iEute the pract ice of  a profession and consequent ly

would not be deemed the conduct of an r:nincorporated

business pursuant co sect ion 703(c) of  the Tax Law.

I I .  Whether the act iv i t ies of  pet i t ioner,  3s an appraiser

of damages and as an expert witness for various insurance

companies,  const i tute the conduct of  an unincorporaEed

business subject  to unincorporaEed business tax.

I I I .  Whether an of f ice in the New Jersey home of pet i t ioner 's

secretary const i tutes a regular place of  business outside

New York State.

IV.  t r lhether pet i t ioner,  Moe Mazer,  is  l iable for  personal

income t,ax on income reported by Mazer Store Equipment Co . , .Inc.

for  th.e.  f i rst  four months of  L965, f rom insurance appraisals

made by petit ioner as an emplole€, where Ehe Notice of Deficiency

was issued pursuant to sect ion 683 (d) (1)

FINDINGS OF FACT

1. Pet i t ioner,  Moe Mazer,  f i led a New York resident

income tax return for the year 1955. Petit ioner did not f i le

any unincorporated business tax returns for  the years 1955,

L966 and L967.
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2 .OnApr i lL4 ,L }TL , the IncomeTaxBureau issueda

statemenE of Audit changes to petit ioner, Moe Mazer, for

unincorporated business tax for Lg65. It stated a tax due

of  $1 ,452.76 ,  p lus  a  pena l ty  (pursuant  to  sec t ion  685(a)  o f

the  Tax  Lara)  o f  $363. f9  and in te res t  to  tha t  da te  o f  $435 '73 '

Accordingly,  a Not ice of  Def ic iency total ing i2,25L'58 was

issued on Apr i l  L4,  L}TL to pet i t ioner '  Moe Mazer '

3 .onApr i lL4 ,L }TL , the IncomeTaxBureaua lso issued

a stacement of Audit caanges to Moe \ulazer and Rachel Mazer'

his wife, stating additional personal- income tax due for f965

in  the  sum o f  $2 ,243-gg,  p lus  a  Pena lEy  (pursuant  to  sec t ion

585(b) of  rhe Tax Law) of  $112.20 and interest  to that  date of

$6T3.04 .Accord . ing ly ,aNot i ceo fDef i c iencywas issuedon

Apri l  L4,  LITL to Moe Nlazet and Rachel  Mazer total ing $3,029'23'

Said notice was issued five years aft 'et the return was fi led'

4. on October 27, Lg6g, the Income Tax Bureau issued a

Statement of Audit Changes to Petit ioner' Moe Nlazer' for

r:nincorporated. business tax for the years 1966 and 1967 which

s ta red  taxes  due  o f  $1 ,338 .88  and  $960 .31 ,  resPec t i ve ly '  p lus

a penalry (pursuant to sect ion 685(a) of  the Tax Law) of  $574'80

and. interest  ro date of  $2gL.7g. Accordingl l ,  a Not ice of

Def ic iency  to ra l ing  $3 ,155.78  was issued on  oc tober  27 ,  L969

to pet i t ioner,  Moe Mazer,  for  the years 1966 and L957 '
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5.  Pet i t ioner ,  Moe Mazer ,  was  an  aPPra iser  o f  losses

and damage to store fixtures, primarily restaurant equipment,

and he performed such services for insurance eompanies dr:ring

the years at issue herein. Petit ioner is the only "approved

adjuster" l isted by the New York Board of Fire Underrnrriters'

Petit ioner often appeared in court as an exPert witness regardlng

appraisal  damage. On one occassion, Pet i t ioner had sat as a

conrnissioner on a condeunation matter in the United States District

Court, Southern District of New York.

6. Petit ioner, Moe Mazer, was a high school graduate with

three years of  col lege. i { is  occupat ion did not require a l icense'

Ite did not take any school courses or instructions to develop

the skil ls needed in Lr-is employment.

7 .  Pet i t ioner  s ta r ted  do ing  dppra isa ls  in  1932.  In  1963,

petit ioner was recomnended to the New York Board of Fire Under-

writers, and was listed by that board as an approved expert in

his area of  expert ise.  TL1e board's l is t  is  used by insurance

corporations throughout th-e country.

8 .  For  a  per iod  cover ing  most  o f  the  f i rs t  ha l f  o f  1965,

pet i t ioner was presid.ent of  Mazer Store Equipment Co.,  Inc. ,  a

closely held,  fami ly-owned corporat ion wi th of f ices at  207 the

Bowery, New York, New York. While in Ehe employ of the corpora-

t ion,  pet i t ioner devoted al l  h is ef for ts to the business of  the

corporation. I{is primary activity was the appraisal of loss and

damage to store f ix tures.  Checks in payment of  pet i t ioner 's

services, even w'hen drawn to the petit ioner, were deposited to
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the corporat ion's account,  notWithsLanding the absence of

pecitionerr s endorsement. The corporation fi led a withholding

tax statemenc which indicated that taxes and social security

were withheld f rom pet i t ioner 's salary.

9.  An Agreement dated September 30, f960, between Mazer

Store Equipment Co., fnc. and the shareholders thereof (Moe

Nlazer and his wife, Rachel l4azer, held 44 percent of the stock

in the corporat ion),  provided, in part ,  that  each party to the

Agreement, as long as such Party is a stockholder and is emPloyed

by the corporation, is to devote his entire time and attention

exclusively to the business of the corporation. Such a Party

could. not hold any outside interests in any similar l ine of

busines s.

10. Some t ime in the f i rst  hal f  of  f965, pet i t ioner ceased

his employee status with the corporation and started the conduct

of  the appraisal  business on his owrr.  Pet i t ioner did not comply

with the provisions in the Agreement regarding the withdrawal of

a shareholder, which provisions required a written offer of sale

of stock to the corporation and/or the other shareholders. A11

agreements and consideration regarding peEitioner's withdrawal

from the corporation were handled verbally.

11. Ttre April L4, L97L statements of audit changes contained

computations of additional income and unincorporated business taxes
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due for 1965, based on the f  inancial  statements of  l {azer

Store Equipment Co., Inc. r*'hich, the Income Tax Bureau contended,

showed income of $34,LL4.63 from insurance appraisals for  the

per iod f rom January 1,  1965 to Apr i l  30,  L965. The Bureau

contended that such income was income paid for the personal

services of petit ioner, and that the assignment of such income

to the eorporat ion by the pet i t ioner did not al ter  the taxabi l i ty

of such income to the petit ioner who performed the services.

No returns or f inancial s.tatenents of Mazer Store EquipmenE Co . , Inc.

were of fered in evidence.

L2. After withdrawing from the corporation, petit ioner

conducted his appraisal business during the remainder of L965

and dur ing al l  of  L956 and 1967. Except for  paperwork done by

petit ioner, Moe Mazer, at his home and the frequent court

appearances which he made, most of  pet i t ioner 's work was Per-

formed at  the s i tus of  the property requir ing appraisal .

Petit ioner used the same secretary employed by the appraiser

listed by the New York Board of Fire Underw'riters, prior to Ehe

l ist ing of  pet i t ioner.  The secretary maintained an of f ice in

the attie of her home in New Jersey. The office had a typewriter,

adding machine and a New York tie-l ine telephone listed to

pet i t ioner.  Most cal ls to pet i t ioner would be made to that

telephone number. No che.cks showing paynent of rent to the
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secretary for  of f ice space were of fered in evidence nor were

any business-sehedule forms offered indicating a deduction

for of f ice rent.  In one instance, Pet i ; ionerrs staEionary

listed his home add.ress and telephone number and arother set

of  te lephone numbers for  "Secretary."  On a later piece of

stat ionary,  a home address and an "of f ice" at  the secretaryr s

address in New Jersey, together with her New Jersey telephone

and the New York tie-l ine numbers were l isted. Petit ioner could

be contacted by his secretary in the case of an emergency by a

' ,beeper."  Ttre t ie- l ine was ut i l ized to avoid to l l  cal- ls and

as a convenience to outside callers', most of whom were in New

York.

13. Pet i t ioner,  Moe Mazer,  was advised by his accoul tant

that he was not l iable for  unincorporated business tax '

CONCLUSIONS OF I.AW

A. That the activit ies of petit ioner, luloe l{azer, 8s an

appraiser of  damage and loss dur ing the years 1965, 1966 and

Lg57, while requiring special knowledge and experience, did not

constituEe the practice of a profession exemPt from the i-mposi-

tion of the r:nincorPorated business tax, in accordance with the

meaning and intent of section 703(c) of the Tax Law.

B. Tlrat  the aforesaid act iv i t ies of  petr i t ioner,  Moe Mazer,

during that portion of Lg65 follow"ing te::srination of his relation-

ship with Mazer Store Equipment Co., Inc. , and during L966 and
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L967,  const i tu ted the carry ing on of  an unincorporated business,

and that income derived therefrom was subject to unincorporated

business tax in accordance with the meaning and intent of

sect ion 703 of  the Tax Law.

C.  That  the of f ice in  the at t ic  o f  the home of  pet i t ioner 's

secretary dur ing th-e la t ter  Parc of  1965,  L966 an:d L967,  d id  not

const i tu te a regular  p lace of  bus iness of  an unincorporated

business outside New York State, in accordance with the meaning

and in tent  o f  sect ion 707(a)  of  Ehe Tax Law.

D.  That  the pet i t ioner ,  Moe Mazer ,  was an enployee of

YIazer Store Equipment Co., Inc. r:nt i l  his departure therefrom

in 1965, and that al l  income received and deposited Eo the aceount

of the corporation was not the urrincorporated business income of

the pet iE ioner ,  and Lhus not  subject  to  unincorPorated business tax.

E. Ttrat where a Notice of Deficieney is issued more than

three years af ter  the appropr ia te return was f i led,  the Income

Tax Bureau has the burden of proof to show that one of the

except ions to  the three-year  s tatute of  l imi ta t ions is  appl icable.

To come w'ith.in the six-year assessment period (tfiere a reEurn has

been f i led)  a f forded by sect ion 683(d)  of  the Tax Law,  the Income

Tax Bureau must show that amounts in excess of 25 percent of

adjusted gross income stated in the return were omitted from the

return, and that such amounts eonstitute taxable income-

F. That the Income Tax Bureau fai led to meet the burden of

proof set forth in Conclusions of Law "E" above in regard to the
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Not ice of  Def ic iency for personal  income tax issued to Moe

Mazer and Rachel l4azer, his wife, or April L4, L97L.

G. That the petit ions of l"loe Mazer are granted Eo the

extei l t  of  cancel l ing the Not ice of  Def ic iency for personal

income tax due for 1965 (See Conclusions of  Law t 'F",  above);

of reducing unincorporated business taxable incorne for the

year  f965  f rom $35 ,318 .90  to  $13 ,879 .00  and  o f  wa iv ing  the

penal ty imposed pursuant to sect ion 685(a) of  the Tax Law,

in that the failure Eo fi le unincorporated business tax returns

for 1955, L966 and 1967was due Eo reasonable cause, and not due

to wi l l fu l  neglect

ii. That the Income Tax Bureau is directed to cancel the

Not ice of  Def ic iency for personal  income tax for  L965, to modify

the Not ice of  Def ic iency of  Apr i l ,14,  L97L for unincorPorated

business tax as provided in Conclusions of  Law "G",  to waive

the penalty on the notices of deficiency for unincorporated

business tax for  1965, L966 an.d L967, and to recompute the

rrnincorporated business tax due, together with such interest as

may be law-fully due; and, that except as so granted, the petit ions

are in al l  other respects denied.

DATED: Albany, New York
Ju ly  29 ,  L977


