
STATE OF NEW YORK
STATE TAX COM},ISSION

In the l ' lattdr of the Petit ion

o f

MILTON MAWBEY
For a Redetermination of a Deficlency or
a Revlsion of a Determination or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art icLe(x) 23 of the
Tax Law for the Year(s) wfutod(F)
1970,  l97L & 1972.

State of New York
County of A1bany

Bruce Batchelor , belng duLy sworn, deposes and saye thet

the is an enpl-oyee of the Department of Taxatlon and Fl.nance, over 18 years of

age, and that on the 4th day of March , 1977, Stre served the wlthln

Notice of Decision by (certlfied) mall upon Milton l4awbey

(@) the petLtloner ln the wlthin proceedl.ng,

by enclosing

as  fo l lows:

a true copy thereof in a securely seaLed postpald wrapPer addreesed

Mr. Milton Mawbey
53 orchard Farm Road
Port washington, New York 11050

and by depositing same enclosed in a poetpald properly addreeged wrapper Ln a

(post of f ice or off ic ial  depository) under the exclusl .ve care and cuetody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the sald addressee ia the (oegellpr'rtOc

gfufrlne) petitioner herein and that the address set forth on sald lrrapper ls the

last known address of the (ce4xcoermrldsaecsfuOb* petltloner.

Sworn to before me this

4th day of March , L977.
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat tet  of  the Pet i t lon

. o f

MILTON MAWBEY
For a Redetermination of a Deficlency or
a Reviston of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under Art icLe(:)  23 of the
Tax Law for the Year(s)xmr*rtodfr)
1970, l-9'7L & L972

State of New York
County of A1bany

Bruce Batchelor

:he is an empl-oyee of the

age, and that on the 4th

Notice of Decision

, belng duLy eworn, deposeg and saya that

Department of Taxatlon and Finance, over 18 years of

day of March , L977, ttre senved the wlthln

by (certlfted) mail upon Anthony FLnazzo

AFFIDAVIT OF MAILING

&

by enclos ing a

as  fo l - l ows :

Sworn

4t-h

to

day

Domenic iI' rffi"t?"presenrative of) rhe petitloner tn the wlthln proceedlng,

true copy thereof in a securely sealed postpald wrapper addreeeed
Anthony l.Lnazzo & Domenic J. Imbese, CPArs
WoIf and Company
215 Main Street
Port Washington, New York 11050

and by depositing same encl-osed in a postpald properly addregsed wrapper Ln a

(post of f ice or off lc ial  deposltory) under the exclusLve care and custody of

the Unlted States PostaL Service withtn the State of New York.

That, deponent further says that the sald addreaaee ls the (repreeentetlve

of the) petitioner herein and that the address set forth on eaid wrapper ig the

last knoqm address of the (representat ive of the) pet l tLoner.

before me thls

of March
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STATE OF NEW YOR,K

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

l'lud dr l9??

ADDRESS YOUR REPLY  TOSTATE TAX COMMISSION

r

Enc.

TELEPHOXE: . ' ' ' ! !THH

F' ftfltc fl|frry
f$ ecfrrri! trn fd
l*t rrsr,rytm. h haf f,to o

Dcr tF. tNrffityr

?Lease take notice of the mt3!il
of the State Tax Conrnission enclosed herenrith.

Please take fu::ther notice that Pursuant to
Section(l) 122 of the Tax Law, any
proceeding in court to revieht an adverse deci-
sion must be corrnenced within { mtfif
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloroed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

-Very tnr ly yours'

7 , r(-? ,
+hee /1' \-J/\k14' 

t;d-{t. tusgL
srtlcYi,rc of trdl

petr.rioner' s Represenrf$F 
n$rq[

Taxlng Bureauts Representat ive:

rA -1 .  12  (L l7  6 )
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STATE OF NEW'YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

MILTON MAWBEY

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Taxes
under Art icle 23 of the Tax Law for the
Years  L97O,  L97 l  and  L972 .

DECISION

Petit ioner, Milton Mawbey, residing at 53 Orchard Farm Road,

Port Washington, New York 11050, f i led a petit ion for redetermination

of a deficiency or for refund of unincorporated business taxes under

Article 23 of the Tax law for the years 1970, 1971 and L972 (Fi le

No.  2-2577L269) .

A smal l  c la ims hear ing was held October  27,  : - .976 at  9 : l -5  A.M.

at the off ices of the State Tax Commission, fUo Wor1d Trade Center,

New York, New York, before Harry Huebsch, I learing Off icer. Petit ioner,

Milton Mawbey, appeared by Anthony Finazzo, c.P.A. and Domenic J.

Imbese, C.P.A. Ttre Income Tax Bureau appeared by Peter Crotty, Esq.,

(Paul  Rosenkranz,  Esq. ,  o f  counsel )

ISSUE

Did petit ioner, lt i l ton Mawbey's sell ing activit ies during the

years L97O, 19'71 and L972 eonstitute the carrying on of an unincorporated

business ?

. FINDINGS OF FACT

1. Petit ioner, Milton Mawbey, f i led New York State personal in-

come tax returns for L97O, L971 and 1972. He reported business income

as a "sales agent" for each of these years. Petit ioner, Milton Mawbey,
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did not f i le unincorporated business tax returns.for said years. Ttre

Income Tax Bureau held that petit ioner, Milton Mawbey, was self-

employed and that the income result ing from his sales activit ies was

subject to unincorporated business tax. A Notice of Deficiency for

L97O, 1971 and 1972, dat,ed September 29, 1975 was issued in the amount

of  $4,325.21 unincorporated business tax due,  p lus $942.36 in terest

f o r  a  t o ta l  sum o f  $5 ,267 .57 .

2.  Dur ing the years 1970,  L971 and L972,  pet i t ioner '  Mi l ton

Mawbey, was a commission salesman for six unaff i l iated sport ing clothes

and equipment firms. He sold the related but non-competing products

of al l  principals to the same customers. There was no agreement as to

division of petit ioner, I t i l ton Mawbey's t ime between the principals

nor was he supplied his own desk or off ice space by any principal.

3. Petit ioner, Milton Mawbey, was not issued a wage and tax

statement by any of these employers. No deductions were made from his

compensation. He was not reimbursed. for business e>(penses by his em-

ployers and he deducted these expenses on schedule C of his Federal

income tax return. Ttre business expenses included rent, telephone and

o f f i ce  supp l i es .

4. Petit ioner, Milton Mawbey, f inanced his own retirement plan.

He had his own letterhead on which he indicated that he was a manu-

facturer '  s  representat ive.

CONCLUSIONS OF LAW

A. Ttrat the income received by petitioner, Milton Mawbey, from

the f irms he represented during the years L97O, 1971 and L972 consti-

tuted income from his regular business of sel l ing sport ing clothes and
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equipment and not compensation as an employee exlmpt from the impo-

sit ion of unincorporated business tax in accordance with the meaning

and intent of section 703(b) of the Tax law.

B. Ihat the aforesaid activit ies of petit ioner, Milton Mawbey,

during the years 1970, 1971 and L972 constituted the carrying on of

an unincorporated business, and his income d,erived therefrom was sub-

ject to unincorporated business tax in accordance with the meaning and

intent of section 703 (a ) of the Tax law.

c. Ttrat the petition of Milton Mawbey is denied and the Notice

of Deficiency dated Septeniber 29, L975 is sustained.

DATED: Albany, New York
March 4,  L977

ATE TAX COMMISSION

RESIDENT

COMMISSIONER

COMMISSIONER


