
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
JOSEPH A. MARTINO

For a RedeterminaEion of a Def ic iency or
a Revision of a Determinat ion or a Refund

AFFIDAVIT OF MAILING

of Unincorporated Business
Taxes under Art ic le QE! 23 of  the
Tax Larnr for the Year(s) trSFHt[bmbCFI

Sta te  o f  New York
County of Albany

.Iohn Huhn , being duLy sworn, deposes and says that

Fhe is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the 29tln day of September , L9 77, )€he served the within

Notice of Decision by (certified) mail upon Joseph A. Martino

ff i  the pet i t ioner ln the within Proceedtng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Joseph A. Mart ino
9 Shel-ter Rock Road
Ivlanhasset, New York 11O3O

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Postal  Service within the State of New York.

That deponent further says that the said addressee is the ogggQgHEoEgqle€(

pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of the W pet i t ioner.

Sworn

29lh

to

d a y

before me this

of September

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

JOSEPH A. MARTINO

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Unincorporated Business
Taxes under Art ic le$S 23

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s))Cueftnchubfrtk

State of  New York
Count,y of Albany

John Huhn

bhe is an employee of the

age, and that on t,he Zgth

Notice of Decision

, being duly sworn, deposes and says that

Department of Taxat ion and Flnance, over 18 years of

day of September ,  19 7?, )€tre served the within

by (cert l f ied) mai l  upon Harold K. King, Esq.

of)  the pet l t ioner in the within proceeding,

in a securely sealed postpaid wrapper addressed

(representat ive

by enclosing a true copy thereof

as fol lows: Harold K. King, Esq.
111 Broadway
New York, New York 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the United States Postal  Service wtthin the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me th is

29th day of  September

rA- 3 (2 /7 6)

,  L977 .



SrRre OF NEW YORK
srATE rnx courqtssloN
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Slptibm tl, lTll
J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

fomph A" llrr-tlno
I tbrltm Sooh Soad
ttutrlrrtr h !6rt 1,10t0

Drrr llrr fhrt!,.uot

Please take notice of the $retri,oO
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative '

level. Pursuant to section($ 6m of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced in the Supreme'
Court of the State of New York, Albany County, within S lloiltel
from the date of this notice 

:
Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

. t
tl
t

3r to&tIEIqS

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSTON

fn the Mat ter  o f  the pet i t ion

o f

iIOSEPH A. MARTTNO

for  Redeterminat ion of  a  Def ic iency or  for
Refund of Unincorporated Business Tax
under  Ar t ic le  23 of  the Tax Law for  the
Years  1969  and  1970 .

DECISION

Pet i t ioner ,  Joseph A.  Mart ino,  g  Shel ter  Rock Road,  Manhasset ,

New York 1-1030,  f iLed a pet i t ion for  redeterminat ion of  a  def ic iency

or  for  re fund of  un incorporated business tax under  Ar t ic le  23 of  the

Tax Law for  the years 1969 and Lg7O. (F i Ie  No.  I27L4l .

A formal hearing was held before Jtr l_ius E. Braun, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Tno Wor ld Trade

Center ,  New York,  New York,  on May 26,  L977 at  1 :15 p.M.  pet i t ioner

appeared by HaroJ_d K. King, Esg. The Income Tax llureau appeared by

Pe te r  C ro t t y ,  Esg .  ( I rw in  Levy ,  Ese . ,  o f  counse l ) ,

ISSUE

Whether  pet i t ioner ,  i loseph A.  Mart ino,  was subject  to

unincorporated business tax during 1969 and LgTo upon income

received for  h is  d i rectorsh ips.
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FIIilDINGS OF FACT

1.  On June 24,  L974,  the Ineome Tax Bureau issued a

Statement of Audit Changes imposi.ng unincorporated business tax

against  pet i t ioner ,  Joseph A.  Mar. t ino,  upon the ground that  h is

act iv i t ies as consul tant  were subject  to  unincorporated business

tax for  the years 1969 and L97O. Accord ingly ,  i t  issued a

Not ice of  Def ic iency in  the amounrt  o f  98.79 '7.69,  p lus penal ty

and  i n te res t  o f  95 ,954 .00 ,  f o r  a  t o ta l  o f  gJ -4 ,75L .69 .

2.  Pet i t ioner ,  Joseph A.  Ma,r t ino,  t imeLy f i led Ne$r  York

State income tax returns for  1969 and L970.  For  the past  f i f ty

years,  JosePh A.  Mart ino was pres ident ,  ch ief  execut ive of f icer

and chairman of the Board of National Lead Company now known as

National Lead Industry, Inc. He reached mandatory retirement age

in l -965.  The resolut ion adopted at  the meet ing heJ-d on February 27,

1968 by the Board of Directors of '  National Lead Company stated

"Whereas, Mr. Martino has reguested the Board of Direcotrs to accede

to his wish to reLinquish the post of chair:nran of the Board and

chief executive off icer and al l  managerial, executive and emplolzment

dut ies;  and,  whereas,  the Board of  Di rectors is  wi l l ing to  honor

Mr.  Mart ino 's  request  but  des i res to  be assured that  Mr.  Mart ino

wil l  continue to make available to the Company his counsel and

widespread business exper ience as a Di rector  and,  in  h is  capaci ty

as a Di rector ,  as a member of  thra Execut ive Commit tee:
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Now, Therefore, i t  is

Resolved, that the Board of Directors having received from

Mr.  Mart ino the assurances aforesaid,  does hereby aecede to h is

wish to  re l inquish the of f ice of  chai rman of  the Board and ch ief

execut ive of f icer  o f  the company and a l l  manager ia l ,  exeeut ive

and employment  dut ies on and af ter  March 31,  1968.  Fur ther

Resolved, that the Board of Directors does hereby authorize and

approve an annual  payment  of  $75,000 to Mr.  Mart ino for  a  per iod

of three years from Apri l  8, 196E, in acknowledgement and

apprec iat ion of  h is  long years of i  past  serv ice wi th  Nat ional  Lead

Company.

3.  Pet i t ioner ,  Joseph A.  Ma,r t ino,  was a member of  the Por t

Author i ty  and the New York Racing Commiss ion.  In  1968,  he had a

succession of  s t rokes.  His  l -ast  appearance and connect ion wi th

the company was the Christmas cocktai l  party on December 24, Lg67.

lVhil-e in f ' lorida in February of 1.969, where he went early each year

when the weather became cold, he had a severe stroke that

hospital- ized him and prevented anry activity by him. He coul-d

nei ther  speak,  wr i te  nor  par t ic iprate in  any business act iv i ty .  He

was tota l ly  incapaci ta ted.

4.  Pet i t ioner ,  Joseph A.  Mart ino,  received the fo l lowing

income dur ing the years in  issue as a Di rector ,  upon which he paid

income tax.
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Nat ional  Lead

Amer ican Broadcast ing Co.

A1-I-eghany Steel- Co.

Chase Manhattan Bank

Cont inenta l  Insurance Co.

East River Savings Bank

coodyear Tire & Rubber Co.

L969

$ 75,ooo.oo

5,  4oo.  oo

3 ,400 .00

7 ,O75 .O0

3,  goo.oo

6  50 .00

5 ,  400 .00

r970

$75,000.00

782  "92

2  50 .00

I  ,  2  50 ,00

600 .00

1 ,  2  50 .00

Tota l $L0L ,825 .00  $79 ,L32 .95

5.  Dur ing the years in  issue,  pet i t ioner ,  Joseph A.  Mart ino,

acted in  good fa i th  and upon the advice of  counsel .

CONCLUSIOIIS OF I,AW

A. That  dur ing the years i r r  issue,  pet i t ioner ,  Joseph A,

Martino, as director of seven cor:porations for which tre received

various amounts of income, was l i-abl-e for the imposit ion of

unincorporated business tax;  that  such serv ices const i tu te par t  o f  a

business regular ly  carr ied on by pet i t ioner  in  accordance wi th  the

meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.
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B.  That  the pet i t ion of  . foseph A.  Mart ino is  granted to  the

extent  that  penal t ies imposed pursuant  to  sect ion 685(a)  (L)  and (2)

of the Tax Law are cancelled; that the Income Tax Bureau is hereby

di rected to  aecord ingly  modi fy  the Not ice of  Def ic iency issued

June 24,  L974;  and that ,  except  as so granted,  the pet i t ion is

in  a l l -  o ther  respects  denied.

DATED: Albany, New York

September 2!, 1977

STATE TAX COMMISSION

n
l l  i

\d1"4/-"('/

PRESIDEI{IT

COMMISSIONER

ISSIONER


