
STATE OF NEW YORK
STATE TAX COMMISSION

In the llatter of the Petitlon

o f

FREDERICK L. IVIARSHALL

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law for the Year(s) lI$:SAtfOdS)
1 9 7 0  &  1 9 7 1 .

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, depoaes and says that

xhe ls an enpLoyee of the Department of Taxatlon and FLnance, over 18 years of

age, and that on the 24th day of March , L977 r rtre eeffed the withln

Not ice of  Decis ion by (certlfied) matl upon Frederick L. Marshall

C8sDtt€lwI8rltlxtDoct rhe petltioner ln the wlthln proceedtng,

true copy thereof ln a securely sealed postpaid wrapper addreeeed

Mr. Frederick L. Marshall
3OB Court Street
Penn Yan, New York L4527

and by deposlting same encLosed in a postpaLd properly addreseed wrapper Ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Postal Servlce withtn the State of New York.

That deponent further says that the sal.d addreaaee Ls the (refnrnetr*t$9

xfxtbe) petitLoner hereln and that the address set forth on eaLd wrapper ls the

last knotm address of the (rcSc*f,mfi***€<:?fxtrc) petttloner.

Sworn to before

AFFIDAVIT OF MAILING

by encloslng a

as  foL lows:

24th davrot

rne this

March

rA4 Ql76)

, L977



STATE OF NEI.T YORK,
STATE TN( COMI,IISSION

In the Matter of the Pet l t lon

o f

FREDERICK L. MARSIIATL

For a Redeterminat, ion of a Def ic lency or
a Revlslon of a Determinatton or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law for the Year(s) oo<*n:dod(r)
l_970 & 1971.

State of New York
County of AlbanY

Bruce Batchelor , being duly sworn, depoees and aaya that

rhe ie an enployee of the Department of Taxation and flnance, over 18 years of

age, and that on the24th day of March , L977, ttre senred the wlthin

Notice of Decision by (certlfied) mail upon Daniel R. Taylor, Esq.

(representatlve of) the petitLoner ln the wlthln proceedl.ng,

by enclosing a true copy thereof in a securely eealed postpald wrapper addreeeed

as fol lows: Daniel  R. Taylor,  Esq.
Taylor and Taylor
116 Main Street
Penn Yan, New York 14527

and by depoeiting Bame enclosed ln a poetpatd properly addresged wrapper Ln a

(poet offlce or officlaL depository) under the excluslve care and custody of

the Unlted States Postal  Servlce wlthin the State of New York.

That deponent further says that the sald addreaaee ls the (representatlve

of the) petitioner herel.n and that the addresa set forth on eald wrapper le the

last known address of the (representatlve of the) petltloner.

AFFIDAVIT OF MAILING

Sworn

24th

to

d a y

before me thls

of March , L977.

rA-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

'  
TAX APPEALS BUREAU

^..J^'Sl'-:l1"2,,
nrtfr tlr, lf?,lt

AOORESS YOUR REPLY  TO

TELEPHoNE:,r,., ' i l?-ltl l

r lgr. tulffil* t" nflUnff
tS Arl ttllrt
}rm tlltr h fiofif, tfJf?

s|rf*r ffillr

Pl,ease take notice of the ffinfr
of the State Tax Conunission enclosed herewith.

Please take further notice that Pursuant to
Section(l) ?81 of the Tax Law, any
proceeding in court to revielt an adverse deci-
sion must be cornmenced within t nilD;;
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allol,red in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

Jl-ryy tntLy yours,

4*-^-+//.%
t!r*{t.- hllt
tryrydffi|Cnll
Gtrlr rrrs

Pet i t ioner 's Representative:

Taxing Bureau's Representat ive:

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FREDERICK L. MARSHALL

for Redetermination of a Deficiency or
for Refr-rrd of Unincorporated Business Taxes
under Article 23 of the Tax Law for the
Years L970 and 1971.

Was the gain received by petit ioner,

during the years 1970 and 1971, from the

business connected, and therefore subject

bus iness  tax .

DECISION

Pet i t ioner,  Freder ick L.  Marshal l ,  residing at  308 Court

Street,  Penn Yan, New York L4527, f i led a pet i t ion for  redeter-

mination of a deficiency or for refund of unincorporated business

taxes under Article 23 of the Tax Law for the years L970 and 197L.

(F i le  No .  1 -88077697) .

A smal l  c la ims hear ing was held August 10, L976 at  2:45 P.M.

at the offices of the State Tax Counnission, 1 Marine Midland

PLaza, Rochester, New York, before Harry Huebsch, Hearing Officer.

The petit ioner appeared with his representative, Daniel R. Taylor,

Esq. The Income Tax Bureau appeared by Peter Crot ty,  Esq.

(Richard Kaufman, Esq.,  of  counsel) .

ISSUE

Freder ick L.  Marshal l ,

sale of  real  propertY

to unincorporated
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FINDINGS OF FACT

1. Pet i t ioner,  Freder ick L.  Marshal l ,  f iLed an unin-

corporated business tax return for 1970. He did not include

the gain derived from the installment sale of land and a

bui ld ing which had been used in his business. Also,  pet i t ioner

Frederick L. Marshall, failed to include interest income earned

on money held in escrohT prior to closing. Petit ioner, Frederick

L. Marshall, did not f i le an unincorporated business tax return

for L97L. The Income Tax Bureau held that the gain on the sal-e

of the property and the interest income were business connected

and therefore subject to r:nincorporated business tax. A

Not ice of  Def ic iency dated July 30, 1973 was issued for L970

and 1971 in the amount of  $1,169.99 unincorporated business

tax  due,  p lus  $282.A9 pena l ty ,  p lus  $105.33  in te res t ,  fo r  a

to ta l  s r rm o f  $1 ,557 .4L .

2. Petit ioner, Frederick L. Marshall, \,vas engaged in the

grocery business. He leased the premises which the business

occupied. The lease contained an option to buy the property

fo r  $50,000.00 .  On December  30 ,  L969,  pe t i t ioner  exerc ised h is

option and purchased the property. On that same date he executed

an agreement to sell the property to Mobil 0i1 Corporation for

$118,500.00 .  The c los ing  da te  o f  the  sa le  to  Mob i l  O i l  Corpora-

t ion was July 31, L970. The business was in operat ion and in the

process bf l iquidation of merchandise during 1970

3. Pet i t ioner,  Freder ick L.  Marshal l - ,  d id not submit  any

evidence regarding the interest income earned on the escrow account.
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lle contended that he took advantage of an opportunity to make a

profit and that the transaction had nothing to do with his

grocery business. That the sale of the property was not the

result of l iquidation of the business but rather that he pur-

chased the property for resale for his own accounts.

CONCLUSIONS OF LAW

A. That the income derived from the sale of property in

L}TO and 1971 constituted income from the use of an asset con-

nected with his grocery business and was not income received

solely by reason of  holding, leasinE or managing real  proPerty

exempt, from imposition of unincorporated business tax in accor-

dance with Ehe meaning and intent of section 203(e) of the Tax

Law.

B. That the gain from the aforesaid real estate transacti-on

and the interest income earned from the escrow account prior to

the sale, constituted income derived from the carrying on of an

unincorporated business and such income was subject to unincorporated

business tax in accordance with Ehe meaning and intent of section 703

of the Tax Law.

C. That the petit ion of Frederick L. Marshall  is denied

and the Not ice of  Def ic iency dated Ju ly  30,  1973 is  susta ined '

DATED: Albany, New York
March 24, L977

STATE TAX COMMISSION


