
STATE OF NE!.I YORK
STATE TN( COMMISSION

In the l tat ter of  the Pet i t lon

o f

MANNING AND T\IAPIER

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinatton or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Artlcle F) 23 of the
Tax Lawrfor the Year(s) soF*xiod(e*
L97I .  L972 and 1973.

State of New York
County of A1bany

Marsina Donnini , being duly eworn, depoeeg and saye that

she Le an enployee of the Department of Taxatton and Finance, over 18 years of

age, and that on the l6thday of August ,  Lg77, she senred thewlthin

Notice of Decision by (certlfled) oall upon Manning and NaPier

(regf:ctfo#st*lt*rSf) the petltl.oner ln the wlthln proceedLng,

by encloslng a true copy thereof in a securely eealed postpal.d wrapper addreeeed

as followe: Manning and Napier
6OO Securi ty Tower P1aza
Rochester, New York L46O4

and by depositlng same enclosed in a postpald properly addregsed wrapper ln a

(post offlce or offtclal deposltory) under the excluslve care and custody of

the Unlted States Postal  Service wlthln the State of New York.

That deponent further says that the saLd addresoee ie the (nqxmemfdnEe

*fuGS** petltioner hereln and that the address set forth on eal.d ltraPPer le the

last knqm address of the (neryxroeotxl8lE(!8>ollg petltloner.

Sworn to

16th daY

before

of

me thls

August

rA-3 (2176>

,  L977.



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the l lat ter of  the Pet i t ion

o f

MANNING AND NAPIER

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinetlon or a Refund

AFFIDAVIT OF MAILING

o f Unincorporated Business
Taxes under Art lcleQr) 23 of the
Tax Lawqfor the Year(s) aa<*c*sftG)
L97L.  1972 and 1973.

State of New York
County of Albany

Marsina Donnini , betng duly eworn, depoeee and says that

she ts an employee of the Departoent of Taxation and Fl.nance, over 18 years of

age, and that on the 16th day of August , Lg 77, she eenred the wlthln

Notice of Decision by (cert l f led) mai l  upon Frederic L. Cook'

(representatlve of) the petitloner ln the withtn proceedlng,

by encloeing a true copy thereof in a securely sealed postpald wtapper addreeeed

as fo''o's: :ffiT:il,1;o"i3*1"'f1","
Rochester, New York L46O4

and by deposLting same enclosed in a postpaid properly addresged wrapper ln a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service wtthtn the Stste of Nelu York.

That deponent further says that the sald addressee te the (repreaentattve

of the) petitloner hereln and that the address set forth on eatd wrapper ls the

last known address of the (representatlve of the) petitloner.

CPA

Sworn to before me thls

,  L977 .

tA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW. YORK

srATE TAX coMMrsdroN
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

trrgu*t 161 19??

t|maLng ud Uaplc
,6OO srcrttil ffi nrrr
bobrsr, Ftr tb* llcoa

Gattrmr

Please take notice of the ml$!il
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(! ?tt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { ml$f
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to the Deputy
Commissioner and Counsel to the
Taxat ion and Finance, Albany, New
referred to the proper authority for

New York State Department of
York L2227. Said inquiries will be
reply.

hrrq iltlff

Petitioner's Representative

Taxing Bureau's Representative

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In Ehe Matter of the petition

o f

MANNING AI\D NAPIER

for Redetermination of a Deficiency or
for Refr:nd of Unincorporated Busin-ess
Tax r:nder Article 23 of the Tax Law
for the Years L971, L972 and L973.

DECISION

Petit ioner, Manning and Napier, 600 Security Tower

PLaza, Rochester, New York L4604, fi led a petit ion for

redetermination of a deficiency or for refund of unincorporated

business tax under Article 23 of the Tax Law for Ehe years L97L,

L972 and L973. (Fi le No. L6526).

A formal hearing was held before Julius E. Braun, Itearing

officer, &t the offices of the state Tax cormission, one Marine

Midland PLaza, Rochester, New york, oo November 17, L976 at

9:15 A.M. Pet i t ioner appeared by Wi l l iam J.  Napier.  Ttre

rncome Tax Bureau appeared by Peter crotty, Esq. (Richard M.

Kaufman, Esq., of eounsel)

ISSUE

trrlhether the income of the partnership of l"tranning and Napier

was derived from professional activities exempt from the

unincorporated business tax for the years L97L, L972 and L973.
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FINDINGS OF FACT

1. Petit ioner, lnlanning and Napier, Limely fi led L97L,

lg72 and 1973 New York State Partnership returns. On

January 29, L975, petit ioner fi led amended New York State

partnership retqrns for L97I, L972 and l-973, requesting

re funds  o f  $746.00 ,  $2 ,458.78  and $3 ,446.00  on  the  ground

that the r:nincorporated business tax was not applicable to

the partnership. On August 26, L976, the Income Tax Bureau

disallorored their clai-m. On September 2, L976, petit ioners

fi led a petit ion for refund of the tax paid.

2. Petit ioner, Manning and Napier, a partnership, was

an investment advisor, giving advice on a fee basis under an

Investment of Pension Fr:nds, during the years in issue.

Will iam J. Napier received a Bachelor of Arts degree in

economics from Dartmouth College, and also attended the

New York University Graduate School of Business. IIe has

passed exams for the National Association of Security Dealers

Representative, National Security Dealers Principal Exam, and

the Boston Stock Exchange. tle has registered with the Attorney

General and the Securities and Exchange Commission, with whom

the partnership's fee schedule is submitted and fi led. He

has membership in the Financial Analyst Association, Rochester

Financial Planners, and the Rochester Bond Club, of which he

was a president. llis specialty is the management of pension and
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profit sharing plans and is thus subject to the Pension Reform

AcL Laws. Ile is, therefore, also a fiduciary wtrich necessitates

carrying fiduciary insurance for malpraetice liability' Will"iam

Iutanning, the other partner of petit ioner's f irm, also holds a B'A'

from Dartmouth and attended the New York UniversiEy Graduate

School of Business. Total investments managed by the partnership

were betlreen fiffeen and twenty million doll-ars' I'heir customers

include the Pfu:mbers Local Union, The Local Laborers Union'

and the Local Sheetmetal l{orkers Union Pension and Profit Sharing

Fr:nds.

3 .Dur ing t t reyears in issue ,pe t i t i oner ,Manr r ingand

Napier's income as an investment advisor was derived from personal

services rendered. Capital was not a material income producing

factor.

GONCLUSIONS OF LAW

A. Ttrat ttr-e activities of petitioner, I"lanning and Napier,

as an investment advisor, during lg7:-, Lg72 and 1973, although

requiring special knowledge and experience, did not constitute

ttre practice of a profession exemPt from the imposition of ttre

unincorporated. business tax, in accordance with the meaning and

intent of section 203(c) of the Tax Law'

B. That ttre aforesaid activities of the petitioner, Manning

and Napier, during the years in issue, constituted the carrying

on of an unincorporated business. Ttnrs, the income derived

therefrom was subj ect to the rrnincorPorated business tax in

accordance with the meaning and intent of section 703 of the Tax

Law.
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C. That. the petition of Manning and Napier is denied

and the disallor.sance of their claim for refrlnd by the Income

Tax Bureau issued AugusE 26, L976 is sustained.

DATED: Albany, New York
August 16, 1977

STATE TAX COMMISSION


