
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

I4ANLEY'S LIQUOR STORE
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (x )  23 of  the

AFFIDAVIT OF MAILING

Tax Law for the:Wx{lsproc Periodft)
Ending July 28, 1959.

by enclosing a

a s  f o l l o w s :

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that, on the Isth day of September , L97'7 r xhe served the within

Notice of Decision by (cert i f led) mail upon Manley's Liquor Store

(reEosxmedxx:of) the petltioner in the within proceeding'

true copy thereof ln a securely seal-ed postpaid wrapper addressed
Manley 's  L iquor  Store
c/o ,tames J. Maguire
4L24 39th Place
Long Island City, New york 11104

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial .  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (aqxxgeo9cfirEe

nfuOhe) pet i t ioner herein and that the address set forth on said hrrapper is the

last known address of the (uefrxreog*t$E<xfxltle) petitioner.

Sworn to before me this

15th day of September ,  L9 77

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

MANLEYIS LIQUOR STORE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art ic le(a) 23 of the
Tax Law for rher[affX{t9:Arr Period(A)
Ending i lu ly 28, 1969.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of A1bany

John Huhn , being duty sworn, deposes and says that

11he is an employee of the Department of Taxation and Finance, over l-8 years of

age, and that on the 15th day of September ,  L977, rhe served the wlthin

Not ice of  Decis ion by (cert i f ied) mai l  upon A. Louis Skolnik

by enclos ing a

a s  f o l l o w s :

(representat lve of)  the pet i t ioner ln the within proceedingt

true copy thereof in a secureLy sealed postpaid wrapper addressed

A. Louis Skolnik,  CPA
1386 East  3 ls t  S t ree t
Brooklyn, New York 11210

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper ln  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said wraPPer ls  the

last  known address of  rhe ( representat ive of  the)  pet l t ioner .

Sworn to before me this

15th day of September ,  L9'7 '1.

rA- 3 (2 /7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANYT NEW YORK 12227

l$)t$|r l.Sr l9?7

llanlr1ltr trlquc ltorr
qlo olnn it" lNrgu{m ir.,
alt4 39th Dho
Ipng trland Citrr:,frr Sorh He0t

.  i  
. .

S|t lffr. ||rgrulmr . ,:

Please take notice of thd EfiBISI€I
of the State Tax Commission :Onclosed herewith.

You have now exhausted your right of review at the administrative

droru)tt 6bltrffi3t'
Irrs|.ng hdnrr

level. Pursuant to sectior*) ?tl of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * mtf,r
from the date of this'notice,

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State. Department of
Taxation and Finance, Albapy, New York L2227. Said inquiries will be
referred to the proper,authority for reply.

Sincerely,

cc: Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MANLEYIS LIQUOR STORE

for Redetermination of a Deficiency
or for Refund of Unincorporated
Business Taxes under  Ar t ic le  23 of
the Tax Law for the Period Ending
Ju l y  28 ,  1969 .

Whether the sale of goodwill together with the

convenant  not  to  compete for  $301000.00 resul ted in

subject to the unincorporated business tax?

Pet i t ioner ,  Mantey 's  L iquor  Store,  c /o James J-  Magui re,

res id ing aL 4124 39th Place,  Long Is land Ci ty ,  New York 11104,

has f i led a petit ion for redetermination of a deficiency or

for refund of unincorporated business tax under Art icle 23

of the Tax Law for the period ending July 28, L969 - (Fi le

No .  P -2827 ' )  .

A smaLl claims hearing was held before Wil l iam Valcarcel '

Smat1  C1a ims  Hear ing  O f f i ce r ,  on  June  I0 ,  1976  a t  1 :15  P .M.

at the off ices of the State Tax Commission, Two World Trade

Center, New York, New York. The petit ioner appeared by i lames J.

Magui re and by A.  Louis  Skoln ik ,  C.P.A.  The Income Tax Bureau

appeared by Peter  Crot ty ,  Esq. ,  ( l ,ou is  Senf t ,  Esq.  o f  counsel ) .

ISSUE

DECTSTON

nonseverable

a gain



2-

FINDINGS OF FACT

1.  Manleyts  L iquor  Store f i led a " f j -na l "  L969 New York

State partnership return for the period January 1, L969 to

Ju l y  28 ,  L969 .  As  o f  Ju l y  28 ,  L969 ,  t he  pa r tne rsh ip  en t i t y

was d issolved and i ts  assets so ld.

2.  On October  28,  L974,  the Income Tax Bureau issued a

No t i ce  o f  De f i c i ency ,  ho ld ing  the  sa le  o f  goodw i l l  f o r  $30 r000 .00

as taxable income for unincorporated business tax purposes.

The issuance of the Notice of Deficiency at that late date

was author ized by sect ion 722 of  Ar t ic le  23 and sect ion 583 (d)

of  Ar t ic le  22 of  the Tax Law.

3. Manley's Liquor Store is a partnershi-p which consists

of three partners; Adeline P. Manley, James J. Maguire and

Thomas W. Pierce.

4.  Adel ine P.  Manley inher i ted Manley 's  L iquor  Store

under the wil l  of her deceased husband, John J. Man1ey. At

that t ime, goodwil l  was appraised at a fair market-va1ue of

$50 r000 .00 ,  i n  add i t i on  to  i nven to ry  and  o the r  asse ts

Accord ingLy,  the goodwi l l  was va lued at  $50r000.00 for  Federa l

estate tax purposes.

5. On November 30, 1955, a partnership was formed, whereby

the capital of the business was designated as 402 to Adeline P.

Manley, 402 to James J. Maguire and 202 to Thomas W. Pierce.

6.  On Apr i l  2L,  1969,  the reta i l  l iquor  s tore business

known  as  Man ley rs  L iquo r  S to re  was  so ld  fo r  $301000 .00 ,  p lus

the cost of the current inventory at the t ime of closing.
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7. The sales contract cbntained a covenant not to

compete for a period of two years.

8. The partners retired upon the sale of the retai l

l iquor store. Their intent to retire was known to the

purchaser, Kenneth Maguire.

CONCLUSTONS OF LAW

A. That  the cost  bas is  of  goodwi l l  o f  Manley 's  l i iquor

Store for purposes of determining the gain or loss of the

partnership for unincorporated business tax purposes was

the value established for Federal estate tax purposes of

$50 ,000 .00 .

B. That the sale of goodwil l  together with the nonseverable

covenant  not  to  compete resul ted in  a loss of  $201000.00

reportable on the L969 New York State income and unincorporated

business tax partnership return.

C. That the petit ion of Manley's Liquor Store is granted

and that the Income Tax Bureau is directed to refund the sum

of  $767.77 together  wi th  such in terest  as may be lawfu l ly  owing.

DATED: Albany, New York

September 1,  1977

t

hl"il;" IG*^^-
COMMISSIONER


