
STATE OF.NET{ YORK
STATE TN( COUMISSION

In the llatter of the Petttion

o f

ITYMAN LEWIS

For a Redeterninat ion of a Def ic iency or
a Revision of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Art ic le(r)  23 of the
Tax Lawifor the Year(s) oo<*srindfi)r
L966 throuqh 1973.

AFFIDAVIT OF MAILING

State of New York
counLy of Albany

Marsina Donnini , belng duly sworn, deposee and says that

she is an employee of the Departnent of Taxatlon and FLnance, over 18 years of

age,  and tha t  on  the  lT thday  o f  June ,197 '7 ,  she  eerved thewl th in

Notice of Decision by (certlfied) mail upon Hlzman Lewis

(rcgrseuoCtvcod) the petltloner tn the wlthln proceedLng,

by encloeing a true copy thereof in a securely sealed postpaLd wrapper addressed

as follons: Mr. Hlrman Lewis
825 Prescott  Street
North Valley Stream, New York 11580

and by deposlttng same enclosed in a postpeld properly addreseed wrapper ln a

(post of f lce or off ic ial  depository) under the exclugive cgre and cuetody of

the United States Postal Servlce within the State of New York.

That deponent further says that the said addressee is the (.'fxasryrtdme

q**) petitloner herein and that the address Bet forth on eaid lrrapper le the

last known address of the (uryec*afiEaexsfirdfoe) petltloner.

Sworn

17th

before me thle

,  L977.

rA-3 (2176)



STATE OF'NEI^I YORK
STATE TN( COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

TryMAN LEWTS
For a Redetermination of a DeficLency or
a RevisLon of a Determinat{on or a Refund
of Unincorporated Business
Taxes under Ait lcleG) 23 of the
Tax Lawifor the Year(s) Eo<**r6a*bft)
L966 throuqh L973

by enclosing a

as fol l -ons:

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , belng duly sworn, deposes and saye that

she is an enployee of the Department of Taxation and Finance, over 18 years of

age, and that on thelTth day of June ,  L977, she eerved thewlthln

Notice of Decision by (certified) nall upon George Mandel

(representative of) the petltloner ln the wlthtn proceedingt

true copy thereof in a eecurely sealed poetpald wraPper addreesed

George Mandel, CPA
Seidman & Seidman
One North Broadway
White Plains, New York 10601

and by deposltlng same encLosed in a poetpaid properly addressed wrapper Ln a

(post of f lce or off ic ial  deposlrory) under the excLuelve care and cuetody of

the United States Postal Siervlce wlthln the State of New York.

That deponent further saye that the sald addreasee ls the (representatlve

of the) petltloner hereln and that the address set forth on eald ltrapper ls the

last known address of the (representattve of the) petitloner.

Sworn to before me this

rA-3 (2176)

,  L977.



STATE TAX COMMISSION

STATE OF NEW YORK

E. Qnn lfrtr
8tg fl.rctt gtt .t
hrth llbttrf 8tr$, Ir fo*.t l1te0

n11| lt. lfilrr

Pl.ease take notice of the ml$Iil
of the State Tax Cormnission enclosed hererwith-

Please take further notice that Pursuant to

SectionQ) ?ft of the Tax raw, anY
proceeding in court to revieht an adverse deci-
sion must be comrnenced within I nt$f
from the date of this not ice.

Inquiries concernLng the cornputation of tax
due or refund alLowed in accordance with this
decision or concerning any other nutter relative
hereto may be addressed
wiLl be referred to the proper ly.

E S r

Enc. f'nf, arr
fftlorfnrfry

PetitLoner I s Representatlve :

TaxLng Bureau's Representative:

DEPARTMENT OF TAHTION AND FINANCE'

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

inm l?, 1t??

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHOIE:  (518 It?-l?lt

r

rA-L .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

HYIVIAN LEWIS

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of ttre Tax Law for
the Years L966 through L973.

DECISION

Petit ioner, Hlzman Lewis , 825 Prescott Street, l \ I .  VAlleg'

Stream, New York 11580, f i led a petit ion for redetermination

of a deficiency or for refund of unincorporated business tax

under Article 23 of the Tax Law for the years 1,966 through L973

inc lus i ve .  ( r i l e  No .  10641) .

A formal hearing was held before Harvey B. Baum, Hearing

Officer, at the off ices of the State Tax Commission, T\^/o World

Trade Centerr  New York,  New York,  on,January L2,  L977 at  1O:45 A

Petitioner appeared by George Mandel, CPA. The Income Tax

Bureau appeared by Peter Crotty, Esq. (abraham Schwartz, Esq.

o f  counse l ) .

ISSUE

Whether the business activit ies of petit ioner, Hyman Lewis,

as a sales representative during the years 1966 through L973
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inclusive constituted the conduct of an unincorporated business

under section 703 of the Tax Law.

FTNDTNGS OF FACT

1. Petit ioner, Hlzman Lewis, t imely f i led Ne$r York State

resident returns for the years 1966 through L973, inclusive,

but did not f i le unincorporated business tax returns for those

years .

2. Statements of audit changes and notices of deficiency

were issued against the petit ioner for those years, due to his

fai lure to f i le or pay unincorporated business tax for those

years,  assess ing a to ta l  bas ic  tax due of  $6,321.64,  wi th  to ta l

in terest  due of  $Lr262.L9,  for  a  to ta l  def ic iency due of

$7 ,583 .93 .

3. Petit ioner t imely f i led petit ions for a redetermination

of unincorporated business tax due for the years L966 through

1973,  inc lus ive.

4. Petit ioner, Hlzman Lewis, resided in Valley Stream,

Long Island. He was a sales representative for Bergen Laboratories,

Inc. ,  o f  Paterson,  New Jersey,  a  manufacturer  o f  e lect ronic

equipment. He spent very l i t t le t ime at the company off ices,

though occasionally he was e><pected to attend meetings to re-

ceive technical assistance from engineers and management, to

ass is t  h im in  the sa le of  Bergenrs products .
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5. Petit ioner covered a sales terri tory within the

Metropolitan New York area and Connecticut. He worked for

Bergen Laboratories, Inc. alone, and devoted his fulI  t ime to

their empJ-oy. He was not allowed to work for anyone else.

Although petitioner had some discretion as to which customers

he was to see on a part icular day, and scheduled his own hours,

the company gave him leads as to the customers he was to see

within his terr i tory. AII sales were subject to the approvaL

of the management of the company, and sales were not allowed

to be made to certain mil i tary accounts. Furthermore, petit ioner

was e><pected to report his activities to the company a few times

a day.

6. Petit ioner, Hyman Lewis, was paid a guaranteed draw

against commissions, with an addit ional commission based upon

a percentage of the companyts total sales volume, plus a yearly

ceiling on commissions earned. Further, the company had the

right to terminate the petit ioner upon notice.

7. Petit ioner maintained an off ice at his home in val ley

Stream, Long Island, for his convenience, where he worked alone.

He maintained a desk, phone, and f iLes there for which he took a

deduction on his Federal income taxes. Although petit ioner was

sometimes reimbursed for extraordinary travel expenses and for
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occasional tr ips outside his terr i tory, he paid for his normal

e>{penses and was reimbursed 50% for gifts he made in connection

wi th h is  sa les act iv i t ies.

8. withholding taxes were taken from petitioner and paid

by the company for the years L96g, and Ig7O, but for other years

none were taken, purportedly because the company felt it unecon-

omical to do so.

CONCLUSIONS OF I,AW

A, That petitioner, Hyman Lewis, was an employee for

Bergen Laboratories, Inc. during the subject years, within the

meaning and intent of section 703 (b) of the Tax Law, and, there-

fore, was not subject to the unincorporated business tax for

those years. there are suff icient indications that the company

exercised that degree of control and supervision over the manner

of petit ionerts work performance so that he is deemed an "employee"

of the company and not an "independent contractor" within the

meaning of the aforementioned section of the Tax Law. (Liberman

v .  ca l lman ,  384  N .Y .S .2d  252 ,  App .D iv .  3d  oep t .  L976) .
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B. That the petition of Hyman Lewis is accordingly

granted, and the notices of deficiency heretofore issued

are hereby cancelled.

DATED: Albany, New York
June L7,  L977

STATE TA)( COMMTSSION

COMMISSIONER

COMMISSIONER


